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AUTHOR’S NOTE

Countless millions of Muslims pray to God five times a day:
«Guide us the straight way—-the way of those upon whom Thou
hast bestowaed Thy blessings”™. Thus, every one of them invokes the
Creator on behalf of all men and women who are willing (o helieye
in Him—"guide us"—and not merely on behall of himsell or
hersclf alone: consciously or unconsciously, a Muslim who recibes
these words of the opening sérah of the Qur'an is asking God Lo
show the “straight’™ or “right’” way to the community as a whole,
In further analysis, this amounts to praying for guidance not
merely in spiritual or ethical concerns but also in everyihing ihat
pertains to the community’s practical ways—that is 1o say, its
social configuration and political behaviour,

The realization that questions of socicty and politics are closely
contiected with eplritus] problems and canmol, therefore, he
dissociated from what we conceive of as “religion” i¢ as old as
Tslam itsell, Tt has always been alive in the minds of wuslim thinkers
and in the emotions of the less arliculate massce theoughout
Muslim history. Indeed, a very large part of that history has
evolved under the impetus of a deep-scated longing for the
establishment of what has been loosely, and often confusedly,
conceived of as the *Tslamic state™; a langing which s very much
in evidence among the Muslims ol our imes, and which is, noene
the less, subject Lo the many confusions that have made the achieve-
ment of a truly Islamic polity impossible in the past miilleninm.

For, let us be clear in our minds on one point at least ; thers has
never existed a truly Islonic state after the lime of the Prophet
and of the Medina Caliphatc headed by the Prophet’s immediate
successors, the four Right-Guided Caliphs, Abu Bakr, ‘Umar,
‘Uthmin and ‘Al That Medina Caliphate was truly Islamic in the
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vi AUTHOR'S NOTE

sense that it [ully reflected the pristine teachings of both the
Qur'in and the Prophet’s Sunnah, and was as vet unburdened by
later-day theological accretions and speculations. Whatever forms
of state and government came into being in Muslim countries after
that first, earliest period were vitiated, in a lesser or higher degree,
by ideological deviations from the erstwhile simplicity and clarity
of Tslamic Law, or even by outright, deliberate attempts on the part
of the rulers concerned to deform and obscure that Law in their
own interests,

Hence, the past thousand years or so of Muslim history can
offer us no goidance in our desire to achieve a polity which would
really deserve the epithet “Islamic”. Nor 15 the confusion lessened
by the influenices to which the Musliin world has been subjected in
recent times. Modern Western mentality does not fake kindly to
endeavours aimed at the establishment of refligion as the dominant
factor in a community’'s or a people’s life; and simce Western
civilization, based on superior technology and scientific develop-
ment, undoubtedly dominates the world today in both its
“Capitalist” and “Marxist” manifestations, it is not surprising
that educated Muslims can only very rarely avoid being influenced
by Western political thought in either of its two formulations,

And so, the Muslims® longing for a truly Islamic polity stands
today, despite—or perhaps because of—its intensity, under the
sign of utter confusion. This confusion manifests itsell in many
ways-—not the least of them being the appiicatinn'-ﬂf the purely
Western term and concept of “revolution” to essentially 1slamic
movements and goals. Such a misapplication of terms and con-
cepts does not help the Muslims to understand what the idea of an
Islamic polity really implies: it makes them only more confused,
and more helplessly dependent on non-Islamic political thought
and imagery.

There ig, I am convinced, only one way for us Muslims to come
out of this confusion: we must look for guidance to no other
sources than the Qur'dn and the Sunnah, and to rely on no
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authority other than the explicit Word of God and the explicit
teachings of His Last Prophet.

This was my endeavour twenty years ago, when I wrote “The
Principles of State and Government in Islam™. The book was
published in 1261 in English by the University of California, and
wis followed by Arabic and Urdu translations.

As the original English-language edition has been out of print
for many years, [ am now placing it anew before the public in the
hope that it may contribute something towards a realization of the
great dream common to all those to whom “Islam™ is more than
an empty word, as well as towards a better understanding of
Islamic ideoclogy by the non-Muslim West—an understanding so
vitally needed in our time.

Tangier, April 1980
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PREFACE

This hook represents a development of ideas first set forth in my
essay, Islamic Constitution-Making, which was published in English
and Urdu under the auspices of the Government of the Panjab in
March, 1948,

At that time [ was Director of the Department of Islamic Recon-
struction, a government institution devoted to the elaboration of the
intellectual and sociolegal principles which should underkie our new
society and our new state. Among the problems which preccoupicd
me most intensely was, naturally enough, the question of the future
constitution of Pakistan. The shape which that constitution should
have was then, ag it {s now, by no means clear to everybody.
Although the people of our country were, for the most part, im-
bued with enthusiasm for the idea of a truly Tslamic state—that s,
a state based (in distinction from all other existing political group-
ments) not on the concepts of nationality and race but solely on
the ideology of Qur'an and Sunnah—they had as yet no conerele
vision of the methods of government and of the institutions which
would give the state a distinctly Islamic character and would, at
the same time, fully correspond to the exigencies of the present age.
Some clements of the population naively took it for granted that,
in order to be penuinely Islamic, the government of Pakistan must
be closely modeled on the forms of the early Caliphate, with an
almest dictatorial position to he accorded to the head of the state,
ulter conservatism in all social forms (including a more or less
complete seclusion of women), and a patrarchal economy which
would dispense with the complicated financial mechanism of the
twentieth century and would resolve all the problems of the modern
welfare state through the sole instrumentality of the tax known as
zakds, Other sectors—more realistic but perhaps less interested in

[ix]



X PREFACE

Islam as a formative element in social life—visualized a develop-
ment of Pakistan on lines indistinguishable from those commonly
accepted as valid and reasonable in the parliamentary democracies
of the modern West, with no more than a formal reference in the
wording ol the constitution to Islam as the “religion of the State™
and, possibly, the establishment of a “Ministry of Religious
Affairs™ as a concession to the emotions of the overwhelming
majority of the population,

It was no casy task to construcl a bridge between these two
extremes. What was needed was the outline of a constitution which
would be Islamic in the full sense of the word and would also take
the practical requirements of our time into consideration: a demand
that was justified by our conviction that the social scheme ol Islam
" supplies valid answers to problems of all times and all stages of
human development, Nevertheless, the existing Islamic literature
offeréd no guidance in our difficulty. Some Muslim scholars of
carlier centurics—especially of the “Abbasid period—had bequeathed
to us & number of works on the political law of Islam; but their
approach to the problems had naturally been conditioned by the
existing cultural environment and by the sociopolitical require-
ments of their time, and the results of their labors were Lherefore
inapplicable to the needs of an Islamic state in the twenticth century,
The available modern Muslim works on the same subject, on the
other hand, suffered as a rule from too great a readiness to accept
the political concepts, institutions, and governmental methods-of
modern Europe as the morm to which (in the opinion of these
authors) a modern Islamic state should conform: an attitude which
in many cases resulted in the adoption by these authors of many
concepts which were diametrically opposed to the true demands
of Islamic ideolagy. -

Thus, neither the works of our predecessors nor those of our
contemporaries could furnish a satisfactory conceptual basis on
which the new state of Pakistan should be built up. Only one way
remained open to me: to turn to the original sources of Islamic
Law—Qur'dn and Sunnah—and to work out on their basis the
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concrete premises of the future constitution of Pakistan inde-
pendently of all that has been written on the subject of the Islamic
state. In pursuance of this aim—and aided by the many years of
study which I had previously devoted to the Qur'in, the science
of hadith, or Tradition, and the methodology of figh, or jurisprudence
1 decided to draw the theoretical cutline of an Islamic consti-
tution on the strength of the clear-cut political injunctions forth-
coming from the Qurdn and from authentic ahadith. While
the fundamental principles underlying this outline were provided
by the Quran, most of the relevant details and the method of their
application were gained from about seventy sayings of the Apostle
of God bearing on various sociopalitical aspects of the community’s
life, The result of my endeavors was the above-mentioned lengthy
essay on Islamic Constitution-Making, Owing to political develop-
menis which need not be discussed here, only very few, if any, of
my suggestions have been utilized in the (now abolished) Con-
stitution of the Islamic Republic of Pakistan: perhaps only in the
Precamble, adopted by the Constituent Assembly in 1949, can an
echo of those suggestions be found

MNow, after the unfortunate cxperiences of the past decade, the
problem of Pakistan’s constitutional future is still unresolved ; and
it secms to me, thercfore, that a discussion of the principles which
ought to underlie the constitution of an Islamic state has not out-
lived its uscfulness. On the contrary, the very fact that none of the
existing Muslim counlrizs has so far achieved a form of government
that could be termed genuinely Islamic makes a continnation of the
discussion imperalive—al ledast to people o whom Islam represents
the dominant reality in their lives. The present book is an atternpt
to keep that discussion alive, Unavoidably, some of my conclusions
will give rise to controversy; but | have always helieved —and
believe now more than ever—that without a stimulating ¢lash of
opinions there can be no intellectual progress in Muslim society;
and that the Prophet’s saying,

P P PP
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“The differences of opinion among the learned of my community
are a sign of God’s grace,” has a positive, creative value which has
only too often been overlooked in the course of Muslim history—to
the detriment of Muslim social progress.

I cannot conclude without expressing my deep gratitude to the
Haji Anisur Rahman Memorial Society of Karachi, who have
sponsored and encouraged this work and made it possible for me to
present it to my fellow-Muslims of Pakistan,

Muhammad Asad
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Chapter I

THE ISSUE BEFORE U3

Why an Islamic State?

In the life of every nation there comes, sooner or later, a moment
when it seems to be given a free choice of its destiny: 8 moment
when the decisions as to which way to go and what future to aim at,
seem Lo be freed from the pressure of adverse circumstafices, and
when no power on earth is able to prevent the nation from choosing
one way in prefercnee to another. Such historie moments are
extremely rare and fleeting, and it may well be that if 2 nation fails
to avail itself of the opportunity thus offered, it will not be offered
another for cenfuries to come.

This moment of free choice has now arrived for the nations of
the Muslim world. After a century of struggles, hopes, errors, and
disappointments, full independence from colonial rule has been
won by most of the countries inhabited by Muslims. The achieve-
ment of independence has brought to the foreground the question
of the fundamental principles by which they should govern them-
selves in order to ensure happiness and well-being for their peoples.
The problem is one not merely of administrative efficiency but also
of ideclogy. It is for the Muslims to decide whether their newly
independent states shall be subordinated to modern Western con-
cepts which deny o religion the right to shape the nation’s practical
life, or shall, at last, become Islamic polities in the true sense of
the word. A state inhabited predominantly or even entirely by
Muslims is not nccessarily synonymous with an “Tslamic state™:
it can become truly Tslamic only by virtue of a conscious appli-
cation of the sociopolitical tencts of Islam to the life of the nation,
and by an incorporation of those tenets in the basic constitution
of the country.

]



2 STATE AND GOVERMMENT IN ISLAM

But, then, one might ask: Does Islam really expect the Muslims
to strive, at all times and under all circumstances, for the establish-
ment of an Islamic state—or is the desire for it based only on their
historical memories? Is Islam reaffy so constituted that it demands
of its followers a definile course of political, communal action—aor
does it perhaps leave, as other religions do, all political action to
be decided by the people themselves in the light of the exigencies
of the times? In short, is the “mixing of religion with politics”
& genuine postulate of Islam, or not?

The intimate connection between religion and politics which is
so characteristic of Muslim history is, more often than not, some-
what unpalatable to modern, Western-educated Muslims who have
grown accustomed to considering questions of belief and of practi-
cal life as belonging to entirely separate realms. On the other hand,
it 18 impossible to gain a correct appreciation of Islam without
paying full attention to this problem. Anyone who is acquainied,
however superficially, with the teachings of Islam knows that they
nol only circumsecribe man’s relation to God, but also lay down a
definite scheme of social behavior to be adopted in result of that
relation. Starting from the fundamental assumption that all aspects
of natural life have been God-willed and possess, therefore, a
positive value of their own, the Qurian makes it abundantly clear
that the ultimate purpose of all creation is the compliance of the
created with the will of the Creator, In the case of man, this com-
pliancs—called isldm—is postulated as a conscious, active codrdi-
nation of man’s desires and behavior with the rules of life decreed
by the Creator, This demand presupposes that—at least with
reference to human life—the concepts of “right’ and “wrong”
have meanings that do not change from case to case or from time
to time but retain their validity for all times and all conditions.
Obviously, no definitions of “right” and “wrong” arrived at through
our speculation can ever possess such eternal validity, for all human
thought is essentially subjective and, therefore, strongly influenced
by the thinkers time and environment. Hence, if it is really the
purpose of religion to puide man toward a codrdination of his
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desires and his behavior with the will of God, he must be taught.
in unmistakable terms how to differentiate between good and evil
and, consequently, what to do and what not to do. A mere general
instruction in ethics—such as “love vour fellow men,™ *‘be truth-
ful," “put your trust in God"—does not suffice, because it is subject
to many conflicting interpretations. What s needad is a precise
body of laws which would outline, however broadly, the whole
sphere of human Life in all its aspects—spiritual, physical, individual,
social, economic, and political.

Islam fulfills this need by means of a8 Divine Law—called
sharlah—which has been provided in the ordinances of the Qur'dn
and supplemented (or, rather, detailed and exemplified) by the
Prophet Muhammad in the body of teachings which we describe
as his summeh, or way of life. From the viewpoint of the believer,
the Qur'in and the Sunnah reveal to us a coneeptually understand-
able segment of God's all-embracing plan of creation. With refer-
ence (o man, they contain the only available positive indication of
what God wants us to be and to do.

But He only fndicates His will to us: He does not compel us to
behave in the way indicated. He gives us freedom of choice:. We
may, if we so desire, willingly submit te His revealed Law and thus,
as it were, codperate with Him; and we may, if we choose, go
against Him, disregard His Law, and risk the consequences.
However we decide, the responsibility is ours. It goes without
saying that our ability to lead an Islamic life depends on our
making the former choics, Mevertheless, cven iff we choose to
obey God, we may not always be able to do it fully: for although
it is obvious that the innérmost purposs of Islamic Law is man’s
righteousness in the individual scnse, it is equally obvious that a
good deal of that Law can become effective only through a con-
sciously codrdinated effort of many individuals—that is, through
& communal effort. From this it follows that an individual, how-
ever well-intentioned he may be, cannot possibly mold his private
existence in accordance with the demands of Islam unless and wnail
the sociely around him agrees to subject its practical affairs to the
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pattern visualized by Islam. So conscious a cobperation cannot
arise out of a mere feefing of brotherhood: the concepl of brothee-
hood must be translated inte positive social action—the “enjoining
of what is right and forbidding of what is wrong” (al-amr bi 'l-ma-
viif wa “m-nahy ‘an al-munkar)—or, o phrase it differently, the
creation and maintenance of such social conditions as would enable
the greatest possible number of human beings to live in harmony,
freedom, and dignity. Mow, it is obvious that anti-social behavior
on the part of one person may make it difficult for other persons
to realize this ideal; and the larger the number of such *“‘rebels,”
the greater the difficulty for the rest. In other words, the com-
munity’s willingness to codperate in terms of Tslam must remain
largely theoretical so long as there is no worldly power responsible
for enforcing Islamic Law and preventing rebellious behavior—at
[east in matters of social concern—on the part of any of the com-
munity’s members. This responsibility can be discharged only by
a cobrdinating agency invested with the powers of command (armr)
and prohibition (nahy): that is, the state, Tt follows, therefore, that
the organization of an Islamic state or states is an indispensable
condition of Tslamic life in the true sense of the word.

Why Nora “Secular™ State?

There is no doubt that countless Muslims passionately desire a
sociopolitical development on Islamic lines; but there is also no
doubt that in the mental climate of the modern world it has become
almost axiomatic among many educated people that religion ought
not to interfere with political life. And, while the principle of
“secularism™ is automatically identified with “progress,” every
suggestion to consider practical politics and sociceconomic plan-
ning under the aspect of religion is dismissed out of hand as re-
actionary or, at best, as “impractical idealism.” 'Apparently, many
educated Muslims share this view today; and in this, as in so many
other phases of our contemporary life, the influence of Western
thought is unmistakable,

For reasons of their own, the people of the West have become
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disappointed with rcligion (their religion), and this disappointment
is reflected in the ethical, social, and political chaos now pervading
4 large part of the world, Instead of submitting their decisions and
actions to the criterion of & moral law—which is the ultimate aim
of every higher religion—these people have come to regard cxpe-
diency (in the short-term, practical connotation of the word) as
the only obligation to which public affairs should be subjected;
and because the ideas as to what is expedient naturally differ in
every group, nation, and community, the most bewildering con-
ficts of interest have come to the fore in the political field, both
national and international. For, obviously, what appears to be
expedient from a purely practical point of view to one group or
nation need not be cxpedient to another group or nation. Thus,
unless men submit their endeavors to the guidance of an objective,
morzl consideration, their respective interests must clash at some
point or other; and the more they struggle against one another, the
wider their interests diverge and the more antagonistic become
their ideas as to what is right and what is wrong in the dealings of
men.

Briefly, in @ modern “secular’ state there is no stable norm by
which to judge between good and evil, and between right and
wrong. The only possible criterion is the “nation's interest.” But
in the absence of an objective scale of moral values, different groups
of people—even within one nation—may have, and usually do have,
widely divergent views as to what constitutes the pation’s best
interests, While a capitalist may quitc sincerely belicve that
civilization will perish if cconomic liberalism is superseded by
socialism, a socialist is as sincerely of the opinion that the very
maintenance of civilization depends on the abolition of capitalism
and its supersession by socialism. Both make their ethical views—
that is to say, the views as to what should and what should not be
done to and with human beings—dependent solely on their econo-
mic views, with the resultant chaos in their mutual relations.

It has become evident that nowe of the contemporary Western
political systems—economic liberalism, communism, national
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socialism, social democracy, and so forth—is able to transform
that chaos into something resembling arder: simply because none
of them has ever made a serious attempt to consider political and
social problems in the light of absolute moral principles. Instead,
each of these systems bases its conception of right and wrong on
nothing but the supposed interests of this or that class or group or
nation—in other words, on people’s changeable (and, indeed, con-
tinuously changing) material preferences. If we were to admit that
this is a natural—and therefore desirable—state of man's affairs,
we would admit, by implication, that the terms “right”™ and
“wrong” have no real validity of their own but are mercly con-
venient fictions, fashioned exclusively by time and sociceconomic
circumstances, In logical purspance of this thought, one would
have no choice but to deny the existence of any moral obligation,
in human lifa: for the very concept of moral obligation becomes
meaningless if it is not conceived as something absolute. As soon
45 we become convinced that our views about right and wrong or
good and cvil arc only man-made, changeable products of social
convention and environment, we cannot possibly use them as
reliable guides in our affairs; and so, in planning those affairs, we
gradually learn to dispense with all moral guidance and to rely on
expedicney alone—which, in turn, leads to ever-growing dissensions
within and between human groups and to a progressive decrease
in the amount of happiness vouchsafed to man. This is, perhaps,
the ultimate explanation of the deep disquict which is apparent
throughout the modern world.

No pation or community can know happiness unless and until it
is truly united from within ; and no nation or community can be truly
united from within unless it achieves a large degree of unanimity
as to whal is nght and what is wrong in the affairs of men; and no
such unanimity is possible unless the nation or community agrees
on a moral obligation arising from a permanent, absolute moral
law. Obviously, it is refiglon alone that can provide such a law
and, with it, the basis for an agreement, within any one group,
on 2 moral obligation binding on all members of that group.
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Religion and Morality

Whatéver the particular tenets of this or that religion, however
sublime or primitive its teachings, whether monotheistic, paly-
theistic, or pantheistic, the innermost core of every religious expe-
rience—at all periods of history and in all civilizations—is, first,
man's inner conviction that all being and happening in this world
is the outcome of a conscious, creative, all-embracing Power—aor,
to put it more simply, & Divine Will; and, sccond, the feeling that
omne is, of at least ought to be, in spiritual accord with that Will.
On this feeling and this conviction alone was and iz based man’s
faculty to judge between good and evil. For, unless we presume
that an absolute, planning Will is at the root of all creation, there
is no sense in our presuming that any of cur aims and actions could
be intrinsically right or wrong, moral or immoral, In the absence
of 4 belief in such 4 planning Will, all our concepts of morality
must of necessity become vapue and more and more subject to
expediency: that is, subject to the question of whether or not an
aim or an action is useful (in the practical sense of the word) to the
person concerned or to the community to which he belongs.
Consequently, “rght™ and “wrong™ beecome purely relative terms,
to b interpreted arhitrarily according to ong’s personal or com-
munal needs, which, in their turn, are subject to the continuous
changes in one's sociosconomic environment.

These reflections on the role of religious thought and fesling
in the realm of morality assume a paramount importance if we
realize that the trend of our time is definitely antagonistic to religion
as such, Everywhere and every day we are being told by a certain
class of intellectuals that religion is nothing but a relic of man’s
barbaric past, which is now allegedly being superseded by the
“Apge of Science." Science, they say, is about to take the place of
the worn-out, outmoded religious systems; science, so gloriously
and irresistibly growing, will at last teach man to live in accordance
with “‘pure reason,” and will in time enable him to evolve new
standards of morality without any metaphysical sanction.
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This naive optimism with regard to science is in reality not at all
“modern™: it is, on the contrary, extremely old-fashioned —
an uncritical copy of the Occident’s naive optimism of the eight-
eenth and nincteenth centuries, During that period (and parti-
cularly in the second half of the nineteenth century), many Western
scientists belicved that a solution of the mysteries of the universe
was ‘““just around the commer,” and that henceforward nothing
would stop man from arranging his life in God-like independence
and reasonableness. The thinkers of our time, however, are much
more reserved—not to say skeptical—on this subject. Under the
tremendous impact of modern, twenticth-century physics, con-
temporary thinkers have come to the conclusion that deterministic
science s unable to fulfill the spiritual hopes attached to it as
recently as a hundred or even fifty years ago: for they have found
that the mysteries of the universe become more mysterious and
more complicated the more our rescarch advances, Every day it
becomes more obvious that it may never be possible to answer by
purely scientific means the questions of how the universe came into
being, how life originated in it, and what constitutes the phenome-
non of life itself: and, therefore, also the question of the true nature
and purpose of human existence. But until we are in a position to
answer this last-named question, we cannot even atfempt to define
moral values such as “good” and “evil” ; simply because such terms
have no meaning at all unless they are related to a knowledge (real
or imaginary) of the nature and the purpose of human existence.

This is what our most advanced scientists are now beginnihg to
realize, Faced with the impossibility of answering metaphysical
questions by means of physical research, they have given up the
naive hope of the last two centuries that science could ever provide
directives in the field of ethics and morality. Not that these advanced
seientists distrust science as such: on the contrary, they do believe
‘that it will lead mankind to ever greater marvels of knowledge
and achievement: but at the same time they realize that scientific
endeavor has no direet connection with man’s moral and spiritual
life. Mo doubt, science can, and does, puide us to a better under-
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standing of the world around and within us; but, being solely
concerned with the observation of the facts of nature, and with
the analysis of the laws that appear to govern the interrelation ol
those facts, it cannot be called upon to deliver a verdict as to the
purpose of human life and, thus, to provide us with valid dircetives
as to the social behavior we ought to adopt. It is only indirectly,
through speculative reasoning on the basis of certain established
facts, that science can attempt to advise us in this respect. But
becanse science is always in a state of Aux—always subject to the
discovery of new facts of nature and, consequently, to an UnCCAsing
reinterpretation and revaluation of previously ascertained sets of
Facts—its advice is hesitant, spasmaodic, and, al times, quite contra-
dictory to previously tendered adwvice: which, in a nutshell, amounts
to saying that science is mever in a position to lay down with cer-
tainty what man should do or leave undone in order to achieve
well-being and happiness. And for this reason science cannot (nor
does it really attempt to) foster moral consciousness in man. In
short, the problems of ethics and morality are not within the scope
of science. They are, on the other hand, entirely within the scope
of religion. :

It is through religious experience alone that we can arrive—rtightly
or wrongly—at standards of moral valuation independent of the
ephemeral changes in our environment. 1 have said “rightly or
wrongly” because, by all ohjective canons of reasoning, there is
always the possibility of a religion (any religion) being mistaken
in its metaphysical premises and, consequently, in the moral
valpation deduced from those premises: thus, our acceptance or
rejection of any religion must, in the last resort, be guided by our
reason, which tells us how far that particular religion corresponds
to man's ultimate needs, both physical and spiritual. But this
necessity of exerting our critical faculties with regard to the teach-
ings of a religion does not detract anything from the fundamental
proposition that it is religion alone that can endow our life with
meaning and thus promote in us the urge to conform our thinking
and our behavior to a pattern of moral values entirely independent
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of the momentary constellation of our individual existence. To
phrase it differently, only religion can provide o broad platform
for an agreement among large groups of men as to what 15 good
(and thereforc desirable) and what is evil (and therefore to be
avoided). And could there be any doubt that such an agreement
is an absolute, indispensable requirement for any sort of order in
human relations? )

Considered from this viewpoint, the religious urge in man is not
a mere passing phase in the history of his spiritual development,
but the ultimate source of all his ethical thought and all his con-
cepts of morality; not the outcome of primitive credulity which a
more “enlightened™ age could outgrow, but the only answer to a
real, basic need of man at all times and in all environments, In
another word, it 15 an instinct.

Tt 18 reasonable, therefore, 1o presume that a state built on the
foundations of religion offers an infinitely better prospect of nation-
al happiness than a state founded upon the concept of a “'secular”
political organism; provided, of course, that the religious doctrine
on which such a state rests—and from which it derives its authority
—makes full allowance, first, for man's biological and social needs,
and, second, for the law of historical and intellectual evolution to
which human society as a whele is subject. The first of these two
conditions can be fulfilled only if the religious doctrine in question
attributes positive value not only to man's spiritual nature but also
to his biological nature—as Islam undoubtedly does. The second
condition can be fulfilled if the political law that is to guide the
community’s behavier is not only concrete and self-evident but
also free from all rigidity—which is, precisely, what we claim for
the political law laid down in Qur'an and Sunnah.

In the following pages [ shall try to substantiate this claim. But
before proceeding with this task, I find it necessary, in view of the
lack of agreement among Muslim scholars as to the exient and the
details of shar'T legislation, 1o make a few general observations
about the concept of Islamic Law as such.
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The Scope of fslamic Law

As is well known, not all the laws which form the subject matter
of conventional Muslim jurisprudence { figh) rest on injunctions
expressed in clear-cut terms of command and prohibition in Qur'an
and Sunnah. By far the larger part of fighi rulings are the outcome
of various deductive methods of reasoning, among which givds
{deduction through analogy) fipures most prominently. The great
Jugahd® (jurists) of the past arrived at their legal findings on the
basis of their study of Qur'an and Sunnah, and there is no doubt
that in the instance of the foremost exponents of figh this study was
extremely deep and conscientions. Nevertheless, the results of such
studies were often highly subjective: that is, they were determined
by each scholar®s personal approach to, and interpretation of, the
legal sources of Islam, as wcll as by the somal and mntellectual en-
vironment of his age. Because that environment was in many
respeets vastly different from ours, some of these “deductive™
conclusions naturally differ from the conclusions we might reach
at the present time: which is one of the rcasons why so many
modern Muslims are reluctant o apply the rulings devised by
conventional figh ta contemporary problems of politics and scono-
mics.

Originally, all such rulings were intended by their authors to
facilitate the application of shar®l principles to specific guestions.
In the course of time, however, these rulings acquired in the popular
mind a kind of sacrosanct validity of their own and came to be
regarded by many Muslims as an integral part of the shari'ah, the
Canon Law, itself. In support of this popular view, it is arpued that
the explicit legal statements, ¢commands, and prohibitions con-
tained in the Qurian and the authenticated Traditions {(ehadith)
recording the sayings and doings of the Prophet are, by themselves,
not sufficient to circumscribe all possible legal situations, and that,
therefore, an amplification of the corpus juris by means of deductive
reazoning is necessary, However, quite apart from the fact that
neither Qur'in nor Sunnah offers the slightest warrant for such an
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arbitrary enlargement of the sharfah, one might with justice argue
(as a considerable number of Muslim scholars have argued through
the centuries) that the limited scope of the explicit ordinances con-
tained in Qurfin and Sunnah was not due to an oversight on the
part of the Law-Giver but, on the contrary, was meant to provide
a most essential, deliberate safeguard against Tegal and social
rigidity: in short, it is rcasonable to assume that the Law-Giver
never intended the shari®ah to cover in detail all conceivable exi-
gencies of life, He intended no more and no less than to stake out,
as it were, the legal boundarics within which the community ought
to develop, leaving the enormous multitude of “possible” legal
situations to be decided from case to case in accordance with the
requirements of the time and of changing social conditions.
Thus, the true sharfah is far more concise and very much smaller
in volume than the legal structure evolved through the figh of
various schools of Islamic thought. Being a Divine Law, the
sherTah cannot possibly have been made dependent on scholarly
deductions or inferences of a subjective nature, but must be con-
sidered to have been laid down in ils entirety in the definite ordi-
nances of Qurtin and Sunnah—ordinances expressed in positive
terms of law: “do this,” “do not do that,” “such-and-such a thing
ix right, and therefore desirable,” “*such-and-such a thing is wrong,
and therefore to be shunned.” These ordinances are described
technically as nusas (singular, nags). By their very mature, they are
not subject to conflicting interpretations; in fact, they are in no
need of any “interpretation” whatsoever, being absolutely self-
‘contained and unambiguous in their wording. All Arab philo-
logists agree that “the nags of Qur'dn and Sunnah denotes the
ordinances [akkdm] forthcoming from the sclf-evident [zdhir]
wording in which they are expressed.™ All such magy ordinances
are so formulated that they can be applied to every stage of man's
social and intellectual development; on the other hand, many of
the subjective conclusions of the fugahd are reflections of & parti-
cular time and mentality and cannot, therefore, lay claim to eternal

1 Lisan al-*Arab, Beirut, 1957 (1375 A1), Vol. VIL, p. 98.
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validity, Thus, it is the augay of Qur'an and Sunnah—and only
thesc—that collectively constitute the real. cternal sharTah of
Islam. This sharTak concerns itself exclusively with what the Law-
Giver has ordained in unmistakable tetms as an obligation or put
put of bounds as unlawful; whereas the far larger arca of things
and activities which the Law-Giver has left unspecified—neither
enjoining nor forbidding them in mass terms—must be regarded
as allowable (mubdl) from the shar'f point of wview,

The reader should not suppaose that the views propounded above
are #n innovation in Tslamic thought. In point of fact, they were
held by the Companions of the Prophet and, later, by some of the
greatest scholars of Islam—and particularly by the man who may
rightly be considered one of the most brilliant fugehd in all our
history: Ibn Hazm of Cordova (384456 a.H) [4D.5994-1064].
Nothing could be more illustrative of the problem under discussion
than the following passages from the Introduction to his great
work, A-Muhalld:

The sharitah in its entirety refers cither to obligatory acts
[ fard], the omission of which constitutes a sin; or to forbidden
acts [hard@m), the commission of which constitules a sin; or to
allowed acts [muhdh), the commission or omission of which
does nol make man a sinner, MNow those mubdh acts are of
three kinds: first, acts which have been recommended [rrandizb]
—meaning that there is merit in doing them, bul no sin in
omitting them; sccond, acts which are undesirable [malrith]l—
meaning that there is merit in abstaining from them, bul no sin
in committing them: and, third, acts which have been left
unspecified [mutlagl—heing neither meritorious nor sinful
whether committed or omutted, ..

The Apostle of God said: “Do not ask me aboul matters
which I have left unspoken: for, behold, there were people
hefore you who went to their doom because they had put too
many guestions Lo their prophets and thereupon disagreed
[ahout their teachings], Therefore, if I command you any-
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thing, do of it as much as you are able to do; and if I forbid
you anything, abstain from it.™

The above Tradition circumseribes all the principles of
religious law [din] from the first to the last. It shows that
whatever the Prophet has left unspoken—neither ordering nor
Forbidding it—is allowed [mubdh], that is, neither forbidden
nor obligatory. Whatever he ordered is obligatory [ fard],
and whatever he forbade is unlawful [hordm]; and whatever
he ordered us to do is binding on us to the extent of our
ability alone.®

Because it is restricted to commands and prohibitions expressed
in self-evident terms in Quriiin and Sunnah, the real shari‘ah 13
extremely concise and, therefore, easily understandable; and because
it 1% so small in volume, it cannot—nor, as 1 have pointed out, was
it ever intended to—provide detailed legislation for every con-
tingency of life. Consequently, the Law-Giver meant us Muslims
to provide for the necessary, additional legislation through the
exercise of our ijtihdd (independent reasoning) in consonance with
the spirit of Islam. It must, of course, be understood that any
iftihddi legislation: we may evolve under the inspiration of Qur'an
and Sunnah (occasionally even with the help of the jribdd of past
generations) will always be subject to amendment by the jfrihdd
of those who will come after us: that is to say, it can amount fo no
more than a temporal, changeable law subject to the authority of
the irrevocable, unchangeable shariah, which is self-evident in the
nusis of Qur'in and Sunnah.

The shari‘zh cannot be changed, because it is a Divine Law;
and it need not be changed, because all its ordinances are 5o
formulated that none of them ever conflicts with the real nature
of man and the genuine requirements of human society al any
time - simply because it legislates only with regard to those aspects

' Muslim, on the authority of Abl Hurayrah.
*  Abi Mubammad ‘Al ibn Hazm, Afl-Muhalla (Cairo; 1347 am.), Vol 1,
. 62-64.
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of human life which by their very nature are not subject to change,
This special characteristic of the Divine Law—its applicability to
all stages and conditions of human development—presupposes
that ity ordinances cover, in the first instance, peneral principles
only (allowing therchy for the necessity of time-conditioned vari-
ations in matters of detail), and, in the second mstance, provide
for detailed legislation in such matters as are not affected by
changes due to man’s social development. On examining the con-
text of the musds, it will be found that this assumplion is correct,
Whenever detailed mass legislation 1s forthcoming, it invariably
relates to such aspects of our individual and social existence as are
independent of all time-conditioncd changes (for example, the
basic elements of human natere and of human relations). When-
ever, on the other hand, changes are indispensable for human
progress (for example, in matters of government, technology,
economic legislation, and so forth), the sharMah does not stipulate
any detailed laws, bul either lays down general principles only or
refrains from making any legal enactment. And this is where
iftihdadi legislation rightfully comes in. To be more precise, the
legitimate field of the community’s lawmaking activity comprises
(@) details in casss and sftustions where the shari*sh provides a
general principle but no detaided ruling, and (b)) principles and
details with regard to matters which are mubah, that is, not covered
by shar'i laws at all. It is this method that the Qur'an has referred
to in the words:

Q-L':.._,J;ﬁr,{;,.uq-‘jﬂ

“For cvery one of you We have ordained a Divine Law and an
open road.”? Thus, while the Divine Law (the sheriak) outlines the
arca within which Muslim life may develop, the Law-Giver has
conceded to us, within this area, an “open road” (mimhdf) for
temporal legislation which would cover the contingencies deliber-
ately left untouched by the nugiy of Qui'in and Sunnah.

1 Qur'in 5:48,
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The Need for Free Inguiry

A rediscovery of the “open road™ of Islam is urgently required at
a time like this, when the Muslim world finds itself in the throes
of a cultural crisis which may affirm or deny, for centuries 1o
come, the validity of 1slam a5 a practical proposition. Set as we are
in the midst of a rapidly changing world, our society, oo, is subject
to the same inexorable law of change. Whether we like it or not,
a change there will be—it 1s, indeed, already being enacted before
our eyes: a fact as evident as it is pregoant with tremendous possi-
bilities for better of for worse, For beiter or for worse: this phrase
merits emphasis because we must not forget that “change” is but
another word for “movement™ and, withn a social orgamism,
movement can be creative as well as destructive. From the Islamic
point of view, an endeavor to relurn to the realities of Qur'an and
Sunnah, and to find on their basis new channels for gur political
thought and our social actions, s a movement of the first-named
kind. The present drift of Muslim society toward Western con-
cepts and institutions is a movement of the second kind. We can,
if it suits us, continug on this drift and thus allow lslam to be
gradually obliterated as an independent factor of civilization; and
we can, if we so desire, make a new start in terms of the socio-
political program of Islam and thereby resurrect our culture from
the cold ashes of decay.

However, if we decide on the second alternative, it is not enough
to say, ““We are Muslims, and have therefore an ideology of our
own'™: we must also be in a position to show to ourselves and to
the world that this ideclogy is vital enough to withstand the
pressure of the many adverse social and cultural influences con-
verging upon us from all sides, and that even now it can offer us
precise directives for the formation of our polity. In order to be
able to do this, we must give up our sterile reliance on what to
previous generations of Muslim scholars appeared to be “final”
verdicts on the sociopolitical laws of Islam, and must begin to
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think about them anew, in a creative manner, on the bhasis of our
own study of the original sources,

If we approach cur task in this spirit of free inguiry, we shall
arrive 2t two important conclusions, First, the concept of Islamic
Law—especially with regard to public law—acquires once again
that simplicity which had been envisaged for it by the Law-Giver
but has subsequently been buried under many layers of conventional
and frequently arbitrary interpretation. Second—and this is most
pertinent to the problem before us—the outward forms and fune-
tions of an Islamic state need not necessarily correspond to any
“historical precedent.” All that is required of a state in order that
it might deservedly be described as “Islamic™ iz the embodiment
in its constitution and practice of those clear-cut, unambiguous
ordinances of lIslam which have a direct bearing on the com-
munity's social, political, and economic fife. As it happens, those
ordinances are very few and very precisely formulated; and they
arc invariably of such a nature 4s to allow the widest possible
latitude to the needs of any particular time and social condition.



Chapter 11

TERMINOLOGY AND HISTORICAL PRECEDENT

Misapplication of Western Terms

One of the main reasons for the confusion regarding the idea of the
Tslamic state is the indiscriminate application—both by the up-
holders and the critics of this idea—of Western political terms and
definitions to the entirely different concept of Islamic polity. Not
infrequently we find in the writings of modern Muslims the assertion
that “Islamic is democratic” or even that it aims at the establish-
ment of a “socialist” society ; whersas many Western writers refer
to an alleged ““totalitarianism” in Islam which must necessarily
result in dictatorship. Such superficial attempts at political defini-
tion are not only mutvally contradictory, and therefore of no
practical value for the purposes of a serious discussion, but also
carry with them the danger of looking at the problems of Muslim
saciety from the angle of Western historical experiences alone and,
thus, of envisaging developments which may be justifiable or
obiectionable—depending on the viewpoint of the observer—but
may be wholly out of place within the world-view of Islam. One
should always remember that when the European or American
speaks of “democracy.’” “liberalism,” “socialism,” “theocracy,”
“parligmentary government,” and so forth, he uses these terms
within the context of Western historical experience. Within this
context, such terms have not merely their legitimate place but are
also easily understandable: they immediately evoke mental pictures
of what has actually happened or might conceivably happen in the
course of the West's historical development, and can therefore
survive the changes to which the passing of time subjects all human
concepts. More than that: the very fact of coneeptual change—the
fact that many of the political terms current today bear a meaning

(18]
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different from that odgmally given to them—is ever-present in the
mind of a Western thinker; and this awareness confers upon him
the ability to view his political terminology as something that is in
constant need of revision and readjustment. This fexibility of
thought disappears, however, as soon as a pelitical concept is taken
over ready-made by people who belong to a very different civili-
zation and have, therefore, passed through different historical expe-
rienees. To such people, the political term or mstitution in question
appears, as a rile, to be endowed with an absolute, unchanging
meaning which does not take into consideration the fact of its
historical evolution and, conscquently, contributes to the very
rigidity of political thought which the new conceptual acquisition
had sought to remove.

Take, for instance, the term “democracy.” In the West, it is
still largely—though by no means wholly—used in the sense given
to it by the French Revolution, namely, the principle of socio-
economic equality of all citizens, and of governmeni by the entire
adult population through its elected representatives, on the basis
of “ome¢ persom, one vote” In its wider connotation, this lerm
implies the people’s unrestricted right to legmslate by a majority
vole on all matters of public concern. Thus, the “will of the
people” iz sct forth, theoretically at least, as something that is free
of all external limitations, soversign unto itself and responsible
only to itself. Tt is obvious that this concept of democracy is vastly
different from that held by the originators of the (érm—the ancient
Greeks, To them, the “rule of, or by, the people™ (which is what
the word “democracy” connotes) implied a strictly oligarchic form
of government. In their city-states, the “people™ were synonymous
with the “citizens”—that i3, the frec-born inhabitants of the state,
who rarely, if cver, exceeded one-tenth of its total population; all
the rest were slaves and serfs who were not permitted to perform
any but menial labors and-—although they were frequently obliged
to render military service—possessed no civic rights at all. Only
the thin uppermost laver of the population—the “citizens'—had
the right of active and passive franchise, and thus all political power
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was concentrated in their hands. Viewed from this historical
perspective, “democracy™ as conceived in the modern West iz
infinitely nearer to the Islamic than to the ancient Greek concept
of liberty; for Tslam maintains that all human beings are socially
equal and must, therefore, be given the same opportunities for
development and self-expression. On the other hand, Islam makes
it incumbent upon Muslims to subordinate their decisions to the
guidance of the Divine Law revealed in the Qur'dn and exemplified
by the Prophet: an obligation which imposes definite limits on the
community's right to legislate and denies to the “will of the people™
that attribute of soversignty which forms so integral a part of the
Western concept of democracy. A tendency superficially similar o
that of lslam can be discerned in the concept of “ideological”
democracy prevalent in the USSR and other Communist states.
There, as in Tslam, an ideology is placed over and above the people’s
freedom to legislaie for themselves; only within the framework of
that ideclogy can the majority vote become effective. However, as
just mentioned, this similarity is only superficial: first, because
Islam bases all its ideological concepts on a Divine Law which, to
the heliever, is ethically binding in an absolule, immutable sense,
whereas the ideclogy of communism is admittedly the product of
a human doctrine and is therefore subject to the most far-reaching
amendments; and, second, because Islam makes the compre-
hension and interpretation of its Law dependent on the individual’s
knowledge and conscience alone and does not force lum to accept
interpretations by any other individual or organized body as
morally binding. (Notwithstanding the frequent violations of this
principie in the course of Muslim history, the teachings of Islam are
unequivocal on this subject.)

From the foregoing it is evident that even in the West the terms
“democracy’ and “democratic liberties” can be and are being used
in widely divergent connotations. Their application—either in an
affirmative or in a negative sense—to the political ideology of
Islam necessarily produces an atmosphere of vagueness and, with
it, a tendency to juggle with words,
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The same can be said of many other sociopolitical terms which
play a genuine—that is, historically warranted—role in Western
thought, but are extremcly equivocal with reference to Islamic
ideology. One could, for example, assert (as some modern Muslim
writers do) that Islam is “socialistic” in its tendencies because it
aims at a state of affairs which would ensure to all citizens equality
of opportunity, cconomic security, and an equitable distribution
of national wealth: however, one could maintain with the same
degree of assurance that Islam is opposed to socialism if it is taken
to imply (as Marxian socialism undoubtedly does) a rigid rcgl-
mentation of all social life, the supremacy of economics over
ethics, and the reduction of the individual to the status of a mere
cconomic factor. Ewen the guestion as to whether Islam aims at
“theocracy” cannot be answered with a simple “yes” or “no.”
We might say “yes” if by theocracy we mean a social system in
which all temporal legislation flows, in the last resort, from what
the community considers to be a Divine Law. But the answer must
be an emphatic “no’” if one identifies theocracy with the endeavor—
g0 well known from the history of medieval Europe—ito invest a
pricstly hierarchy with supreme political power: for the simple
reason that in Islam there is no priesthood or clergy and, conse-
guently, no institution equivalent to the Christian Church (that 15,
an organized body of doctrine and sacramental functions). Since
every adult Muslim has the right to perform each and cvery reli-
gious function, no person or group can legitimately claim to possess
any special sanctity by virtue of the religious functions entrusted
to them. Thus, the term “thecoracy™ as commonly understood in
the West is entircly meaningless within the Islamic environment.

In brief, it is extremely misleading to apply non-Islamic terms
to Islamic concepts and institutions. The ideclogy of Tslam has a
social orientation peculiar to itself, different in many respects from
that of the modern West, and can be suceessfully interpreted only
within its own context and in its own terminology. Any departure
from this principle invariably tends to obscure the attitude of
Islamic Law toward many of the burning issues of our time.
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fslaraic Political Forms

The application of non-lslamic terminologics to Islamic concepts
of state and government is, however, not the only pitfall in the way
of a student of Islamic political law. Perhaps an even grealer
danger is the reliance of 2o many Muslims on “historical prece-
denls™ as possible guides for our fulure development,

In the preceding chapter | have stressed one of the basic require-
ments which any state must fulfill if it 15 to ensure happiness and
well-being to the people that comprise it: namely, to make full
allowanee for man's social and intelleclual evolution and thus avoid
rigidity in the concept of political law. Looking hack at the past
history of Muslim states and al some of the popular, present-day
notions regarding the forms and lunctions of an “idzal” lslamic
state, we are able to discern just thal element of rigidity which one
musl deem incompatible with the demands of a healthy social
development. T am referring in this conmection not merely to
ancient Muslim works on palitical theory which, as a role, reflect
the political conditions obtaining during the *Abhasid period and on-
Iy too often display an eagerness to gratify the interests of the rulery
of the time: T am referring, more particularly, to the idea prevailing
among many Muslims, both in the past and in the present, that
there could be but one form of state deserving the adjective “*Islam-
i —namely, the form manifested under the four Right-Guided
Caliphs—and that any deviation from that model must necessarily
detract from the “Islamic™ character of the state. Nothing could
be more errongous than this idea.

If we examine objectively the political ordinances of Qur'in and
Sunnah, we find that they do not lay down any specific form of
state: that is to say, the shariah does not preseribe any definite
pattern o which an Tslamic state must conform, nor does it ¢labo-
rate in detail a constitutional theory. The political law cmerging
from the context of Qur'an and Sunnah is, nevertheless, not an
illusion. It is very vivid and concrete inasmuch as it gives us the
clear outline of a political scheme capable of realization at all times
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and under all conditions of human life. But precisely because it
was meant to be realized at all times and under all conditions, that
scheme has been offered in ouiline only and not in deétail. Man's
political, social, and economic needs are time-bound and, therefore,
extremely variable. Rigidly lixed enactments and institutions could
not possibly do justice to this natural trend toward variation; and
sa the sharTah does not atlempt the impossible. Being a Divine
Ordinance, it duly anticipates the fact of historical evolution, and
confronis the believer with no more than a very limited number of
broad political principles; beyond that, it leaves a vast ficld ol
constitution-making activity, of governmental methods, and of
day-to-day legislation to the ifrikdd of the time concerned.

With reference to the problem before us, onc may safely say
that there iz not only one form of the Islamic state, bot many;
and it iz for the Muslims of every period to discover the form most
suitable 1o their needs—on the condition, of course, that the form
and the institutions they choose are in full agreement with the
explicit, unequivocal shar't laws relating to communal life.

These political sherT laws {which will presently be discussed in
detail) found their full cxprclssi:::n in the administrative institutions
and methods that prevailed at the time of the Righl-Guided Caliphs
—and therefore their state was Islamic in every sense of the word.
However, we must not forget that in the unwritten constitution
to which the Islamic Commonwealth conformed in those days,
there were, side by side with the explicit #hwrT laws relating to
statecraft, certain other laws enacted by the rulers of the time in
accordance with their own interpretation of the spirit of Qur'in
and Sunnah—ihat is to say, derived through frifdd, Apart from
these, we encounter in the period of the Right-Guided Caliphate
many other administrative and legislative enactments which were
neither directly nor indirectly derived from Qur'an or Sunnah but
from purely commonsense considerations of governmental effi-
ciency and public interest (as, for example, "Umar’s establishment
of the diwdr, or treasury office, alter a Persian model, or his pro-
hibiting warriors from Arabia to acquire landed property in the
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newly conguered territories). Inasmuch as such enactments were
promulgated by the legitimate government of the day and were,
morcover, nol contrary to the spirit or the letter of any shar T law,
they had {ull legal validity for that time. But this does not mean
that they must remain valid for all times.,

The Exampie of the Prophet's Companions

An objection to this claim of legal flexibility might thus be made:
“Were not those great Companions of the Prophet better acquainted
with the innermost aims of Islam than we could éver be? Is it not,
thercefore, absalutely necessary to follow their example as closely
as possible in matters of statecralt as well? Did not the Apostle of
God himsell urge us to model our behavior on that of his Com-
panions?”

This objection has an emotional kackground of great force, and
sa 1 shall try to answer it at this stage of our discussion.

It is true that the Prophet has impressed on us the necessity of
taking his Companions as an example: not only because they had
spent many years in the Master's company and were thus fully
aware of his wavs, but also because the character and behavior
of some of them attained to incomparably high levels, Howewver,
our moral obligation to try to emulate the great Companions
relates precisely to their character and behavior—to their spiritual
and social integrity, their selflessness, their idealism, and their
unguestioning surrender to the will of God. It cannot and docs
nol relate to an imitation, by people of later times, of the Com-
panions' procedure in matters of state administration—for the
simple reason, pointed out above, that this procedure was in many
respects an outcome of time-conditioned requirements and indi-
vidual {frihdd, and did not in each and every instance depend on
shar't ordinances alone. The Prophet's sanction of a ruler’s right
to tesort to such free, ifnhddi decisions is illustrated in many
Traditions, but perhaps nowhere as lucidly as in the classical report
of his conversation with his Companion Mu"idh ibn Jabal:
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When he [Mutadh ibn Jabal] was being sent [as governor] to the
Yemen, the Prophet asked him: *How will you decide the
cases that will be brought befors vou?™ Mu‘ddh rephed: “1
shall decide them according to the Book of God." —"And if
vou {ind nothing concerning [a parlicular matter] in the Book
of God?"—"Then 1 shall decide it according to the Sunnah
of God's Apostle.”—"And if you find nothing about it in the
Sunnah of God's Apostle?"—"Then,”" replicd Mu‘adh, T shall
exercise my own judgment [aftafidu bi-ra”yi] without the least
hesitation.” Thereupon the Prophet slapped him upon the
chest and said: “Praised be God, who has cavsed the messen-
ger of God's Messenger to please the latter?™
By no stretch of imagination could Mu'adh be supposed to have
meant that his—as vel nonegistent—Ilegal or administralive de-
cisions would become a permanent addition to the code of laws
enunciated in the awpdy of Qurin and, Sunnah. Neor could the
Prophet have mtended to sanction the future {ftifhddi judgments
of Mu'adh as binding on anybody outside the latter’s temporal
or territorial jurisdiction, not to speak of later generations: for it
might well have happened (as indeed it frequently did happen) that
a Companion’s decision on a particular matter was at variance
with the opinions of other Companions. The Prophet's saying
implied no more and no less than an approval of his Companion's
common sense in claiming for himsell the right of an independent
decision in all matters not formulated in terms of law in the rusds
of Qur*in and Sunnah. In peint of fact, none of the Companions
ever regarded his own fjrifdd—either on questions of belief or of
action—as binding, in a religious sense, on any other person.
b At-Tirmidhi and Abfll Da'td, on the authority of Mu%idh ibo Jabal,
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Their hearts were blessed with the deepest humility; and none of
them ever arrogated to himsell the status of a law-giver for all
times. Yet precisely such a status has come to be ascribed to them
by people of later generations: by people who in their pious—and
certainly justifisble—admiration of those splendid Friends of the
Prophet have become blind to the element of imperfection inherent
in all human nature. Tn this blindness they commit the mistake of
regarding every detail of the Companions’ (jtihdd in political matters
as a “legal precedent” binding on the community for ever and ever:
a view justified neither by the sharTah nor by common sense.

Without in the least impairing our revercnce for the Companions,
we may safely admit that all findings obtained through fjrihad, by
however great a person, are invariably conditioned by that person’s
environment and state of knowledge: and knowledge, especially in
matters of social concern, depends not so much on the loftiness of
a man’s character as on the sum total of the historical experience
available 1o him, There can be no doubt that the historical expe-
ricnee available to us is, without any merit on our part, very much
wider than that which was available to the Companions thirteen
centuries ago. Indeed, we have only to think of the immense
development in the intervening centuries of so many scientific con-
cepts in order to realize that in some respects wo are even hetter
equipped to grasp the inner purport of this or that socioeconomic
proposition of lslam than the Companions could possibly have
been: simply because we can draw nol only upon their experiences,
but also upon the accumulated historical and intellectual experience
of those thirteen centuries which, to them, still lay shrouded in the
impenetrable mists of the future,

We should never forget that the message of Islam is cternal and
riust therefore always remain open to the searching intellect of
man, The very greatness of the Qur'in and of the Prophet's life-
example lies in the fact that the more our knowledge of the world
progresses, the better we can understand the wisdom of the Law
of Islam. Thus, our right to independent jrihdd on the basis of
Qur'an and Sunnah is net mercly permissive, but mandatory; and
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particularly so in matters on which the shari'ah is either entirely
silent or has given us no more than general prineiples.

It is obvious that our conclugions as to the best means of achisving
administrative cfficlency and safepuarding social equity are con-
ditioned by the time and the socioeconomic environmenl in which
we live—and so, logically, quite a big propertion of the legislative
epnactments in an Islamic state must vary from lime (o time. This
cannot, of course, affect those elements of legislation which are
clearly ordained in the sepdy of Qur'an and Sunnah and are there-
fore unchangeable from the vicwpeint of the believer: nor can it
affect the essential proviso that all such variable, non-sharT cnact-
ments must not Tun counter to existing, unequivocal sher'T in-
Junctions. With all this, howewer, there can be not the least doubt
that an Islamic constitotion to be evolved thirteen centuries afier
the Right-Guided Caliphs may legitimately differ from that which
was valid in and for their time.

It iz, however, not even necessary o visualize sn interval of
thirteen centuries in order to understand that the political require-
ments of one time often differ from the requirements in this respect
of an earlier period. Eved within the short span of a few decades,
the Right-Guided Caliphs themselves varied their system of ad-
ministration—or, as we would say today, the constitution of the
stale—in many a point. As an illustration, let us take the problem
of choasing the head of the state.

There was, naturally, no difference among the Companions con-
cerning the principle of elective government as such, for, as we shall
see, the shari®ah 15 perfoctly clear on this subject. However, although
it is beyond douht that the chief executive of an Islamic state must
be elected, the Law docs not specify any particular method of
election; and so, rightly, the Companions regarded the method of
clection as something that lay outside the scope of the shari®ah
and could, thercfore, legitimately be varied in accordance with the
best interests of the community. Thus, the first Caliph, Abd Bakr,
was clected by the chiefs of the muhdfirs and angdr® present at

# The mubdgsivs were the Mecean Muslims who accompanied the Prophet on
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Medina at the time of the Prophet’s demise. On his deathbed,
Abf Bakr designated ‘“Umar as his successor, and this choice was
subsequently ratificd by the community (ratification being, in this
instance, equivalent to election). When ‘Umar, in his turn, was
dying, he nominated an electoral body composed of six of the most
prominent Companions of the Prophet and entrusted them with
choosing his successor from among themselves, Their choice fell
on “Uthmin, who was thereupon recognized by the community as
“Umar's rightful successor. After “Uthman’s death, *Ali was pro-
claimed Caliph by a congregation in the Prophet’s Mosque, and
the majority of the community thereupon pledged their loyalty
to him,

Henee, under cach of these four reigns which we describe as
“right-guided,” the constitution of the state differed on a most
important point; for it cannot be denied that the method by which
the head of the state is elected is a constitutional question of greal
importance. The different treatment accorded by the Companions
to this question—with regard to both the composition of the
electorate and the electoral procedure—shows that, in their PO,
the constitution of the state could be altered from time to time
withoul making it any the less “Islamic™ on this account,

Apart from this, it is a mistake to believe that the endeavors of
the Right-Guided Caliphs represented the fulfillment of all Islamic
aims, including those relating to statecraft, Had it been so, [slam
would be no more than a call to eternal repetition, for nothing
would have been left to us but to imitate the doings of our prede-
cessors, In reality, however, Islam is a call to eternal progress,
socially as well as spiritually, and, therefore, also politically.

The Right-Guided Caliphate was a most glorious beginning of
Islamic statecraft, never cxcelled, or even continued, in all the
centuries that followed it: but it was, for all that, a beginning only.
From the moment of Abd Bakr's accession to the moment of *AlT’s
death, the Tslamic Commonwealth was, from the structural point

his hifrah, or migration, from Mecca to Medina; the angdr (literally “helpers™)
were those Medinese who rallied to the Prophet on his arrival in their town.
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of view, in & permanent state of change, organically growing and
developing with cach successive conquest and with cach new ad-
ministrative experience. Within a generation it expanded from the
confines of Arabia to an enormous dominion stretching from North
Africa deep into Central Asia. A state which in the lifetime of the
Prophet embraced only agricultural and pastoral communities with
simple needs and comparatively static problems suddenly became
the heir to the most complicated Byzantine and Sassanian civili-
zations, At a time when almost all the encrgiss of the government
had to be directed toward military consolidation and ensuring the
minimum of administrative efficiency, new, staggering problems
were arising every day in the sphere of politics and economics,
Governmental decisions had often to be made on the spur of the
moment and thus, of necessity, many of them were purely experi-
mental. To stop at that first, splendid experiment and to contem-
plate, thirteen eonturies after the Right-Guided Caliphs, the organi-
zation of an Islamic state in exactly the same forms, with exaetly
the same institulions in which their state was manifested, would
nol be an act of true plety: it would be, rather, a betrayal of the
Companions” creative endeavor, They were pionesrs and path-
finders, and if we truly wish to emulate them, we must take up
their unfinished work and continue it in the same crealive spirit.
For did not the Prophet say,

._;:"‘)' o) .u]'..nri

“My Companions are a trust committed to my community™™?*

1 Muslim, on the authority of Ab Burdah.



Chapter 111

GOVERNMENT BY CONSENT AND COUNCIL

The Goals of the Islamic State

The innermost purpose of the Islamic state is to provide a political
framework for Muslim unity and cofperation:

b el 2573 (e al e bS5 LiE Y lr ol J& bt
B i B T
s ] ey il S STl Gpmg oSl enl WS al gl

bl il S g gy Sl by

Hold fast, all together, to the covenant of God, and do not
separate. And remember God's favor unto you—how, when
vou were enemies, He united your hearts, so that by His favor
you became brethren; and how, when you were on the brink
of an abyss of fire, He drew you back from it. Thus God
makes His messa ges clear to you, so that you may find guidance,
and that out of you may grow a community of people who issue
a call to cquity, enjoin what is right and forbid what is wrong:
and it is these alone that shall attain to everlasting happiness.

Thus, an Islamic state is not a goal or an end in itself but only
a means: the goal being the growth of a community of people who
stand up for equily and justice, for right and against wrong—or, to
put it more precisely, a community of people who work for the
creation and maintenance of such social conditions as would enable
the greatest possible number of human beings to live, morally as
well as physically, in accordance with the natural Law of God,
Islam. An indispensable prerequisite for such an achievement is
the development of a strong sense of brotherhood among the com-
munity. The Queanic words,
booQurtdn 3:103-104,

[30]
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*“The Faithful are but brethren,”® have been enlarged upon by the
Prophet on innumerable occasions:
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The Faithful are to one another like [pares of ] a building—each
part strengthening the others.® Every Muslim is brother to &
Muslim, neither wronging him nor allowing him to be wronged.
And if anyone helps his brother in need, God will help him in
his own nead ; and if anvone refmoves a calamity from [another]
Muzlim, God will remove from him some of the calamitics of
the Dav of Resurrection; and il anvone shields [another]
Muslim from disgrace, God will shield him from disgrace on
the Day of Resurrection.t
Now what should be the emotional basis of this brotherhood?
Certainly not the tribal or natienal loyalty which in non-Tslamic
communitics supplics the sole raison " éwre of all political group-
ment, atd which the Prophet scornfully condemned as unworthy
of a true belicver:
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There are indeed people who boast of their dead ancestors:
but in the sight of God they are more contemptible than the
black beetle that rolls a piece of dung with its nose.® Behold,
God has removed [rom you the arrogance of the Time of

1 Quram 49:10,

* Al-Bukhiie] and Musling, on the authority of AbQl hMOsi.

b Jhid., on the suthority of *Abd Allih iba “Umar,

*  This black beetle (fu‘al), the size of a small hen's ege, is a common sight in
the deserts of Arabia. It collécts dry dung and rolls it to ils dwelling-hole

the ground.
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Ignorance [jahiliyyak] with its boast of ancestral glories. Man
is but a God-fearing believer or an unfortunate sinner, All
people are the children of Adam, and Adam was created out
of dust.®
MWationalism in all its forms and disguises runs counter to the
fundamental Islamic principle of the equality of all men and must,
therefore, be emphatically ruled out as a possible basis of Muslim
unity, According to Qur'in and Sunnah, that unity must be of an
ideclogical nature, transcending all considerations of race and
origin: a brotherhood of people bound together by nothing but
their consciousness of a common faith and a common moral out-
look. In the teachings of Islam, it is such a community of ideals
alope that can provide a justifiable basis for all human groupment ;
whereas, on the other hand, the placing of the real or imaginary
interests of one’s nation or country above moral considerations has
been condemned by the Prophet in the sharpest terms:

o gl e Je U 5 e ol tlpee df b2 o B
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“He is not of us who proclaims the cause of tribal partisanship;
and he is not of us who fights in the cause of tribal partisanship; and
he is not of us who dies in the cause of tribal partisanship.”? When
he was asked by one of his Companions to explain the meaning
of “tribal partisanship” (‘gsabiyyah), which so obviously places a
person outside the pale of Islam, the Prophet replied,

A Le el e
“[It means] your helping your own people in an unjust cause.”®
On another occasion he made it clear that love of one’s own people

as such cannot be described as ““tribal partisanship™ unless it leads
to doing wrong to other groups.? On the other hand,

At-Tirmidhi and Abd Da'd, on the authority of Abi Hurayrah.

Abii [0&'0d, on the authority of Jubayr itm Mug®im.

Ibid., om the authority of Withilah ibn al-Asga®,

Ahmad ibn Hanbal and Tbo Mijah, on the authority of “Ubadah iba Kathir.

- m ou @
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“The Apostle of God said: "Help your brother, be he a wrongdoer
or wronged,” Thercupon a man exclaimed: "0 Aposile of God)
I may help him if he is wronged; but how could 1 [be cxpected to]
help a wrongdoer? The Prophet answered; *You must prevent
him from doing wrong: that will be your help to him,' ™
Thus, the prevention of injustice and the establishment of justice
on earth are the ultimate objectives of the social message of Islam:
aly Gl S ge o Sl Gl S casl Al e o
"“You are the best community that has been sent forth to mankind
[in that] you enjoin right and forbid wrong and have faith in God."™
It is on this “enjoining of right and forbidding of wrong'™ that the
ethical value of the Muslim community and of Muslim brother-
hood depends; it is with this ideal of justice—justice toward Mus-
lims and non-Muslims alike—that the concept of an Islamic state
(which is but.the political instrument of that ideal} stands and falls.
To make the Law of Islam the law of the land in order that equity
may prevail; to arrange social and economic relations in such a way
that every individual shall live in freedom and dignity, and shall
find as few obstacles as possible and s much encouragement as
possible in the development of his personality; to enable all Muslim
men and women to realize the ethical goals of Islam not only in
their beliefs but also in the practical sphere of their lives: to ensure
to all non-Muslim cilizens complete physical security as well as
complete freedom of religion, of culture, and of social development
to defend the country against attack from without and disruption
from within; and to propagate the teachings of Islam to the world
at large: it 1s in these principles, and in these alone, that the con-
cept of an Islamic state finds its meaning and justification. 1fit real-

" Al-Bukhzrl and Muoslim, on the authority of Anas.
B Crurtin 3:110;
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izes them, the state can rightly be described as “God's vice-gerent
on carth”—at least in that part of the earth which falls under its
factual jurisdiction.

Guiding Principles

From the shar'f point of view, the legitimacy of an Islamic state—
that is Lo say, its religious claim to a Muslim’s loyalty and allegiance
—rests on the fundamental injunction of the Qu:’ﬁn.
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“0 you Faithfull Obey God and obey the Apostle and those in
authority from among you.""® In this coneise manner the Quran
establivhes several important principles relating to the nature of an
Islamic state.

First: The foremost duty ef such a siate consists in enforcing
the ordinances of the shariah in the territories under its jurisdiction.
This obligation has been further stressed in the verse,
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“Those who do not judge by what God has revealed—those indeed
are the evildoers.”* Hence, no state can be deemed genuincly
Islamic unless its constitution contains an enactment to the effect
that the laws of the sharT'ah bearing on matters of public concern
shall form the inviclable basis of all state legislation. 1 should like
to point out that this limitation of state jurisdiction te “matters of
public concern™ does not, of course, imply that the sharT'ah itself
could ever be similarly restricted in its scope—for it undoubtedly
relates to the whole of man's life, both public and private. We
should not, however, lose sight of the fact that the state, being a
social organization, is concerned exclusively with the social aspect
of human life and, consequently, requires of the shari"ah no more
than a code of laws bearing oo this aspect.?

¥ Qurdn 4:59,
T, 34T,
1 Forasuggestion regarding the codification of such shar'i laws, see chapter vi.
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Second: Although such a code must forever remain basic in the
structure and the working of an Islamic state, it cannot, by its very
nature, supply aff the Jaws that may be needed for the purposes of
administration. Thus, as we have seen, we will have to supplement
the shar'i stipulations relating to matters of public concern by
temporal, amendable laws of our own making—on the under-
standing, of course, that we may not legislate in 3 manner that
would run counter to the letter or the spirit of any shar'i law: for,
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“Whenever God and His Apostle have decided a matter, it is not
for a faithful man or woman to follow another course of his or her
own choice."* Consequently, the constitution must expiicitly
lay down that no temporal legislation or administrative ruling, be
it mandatory or permissive, shall be valid if it is found to contravene
any stipulation of the sharlah.

Third: The Qur'anic command, “Obey God and obev the
Apostle,” is immediately followed by the words, “and those in
authority from among you”™—that is, from among the Muslim
community: which amounts to a statcment that an imposition of
power from outside the Muslim community cannot be morally
hinding on a Muslim while, on the other hand, obedienes to a
properly constituted Islamic government is a Muslim’s religious
duty. Obedience to the government is, of course, a principle of
citizenship recognized as fundamental in all civilized communities;
but it is important to note that within the context of an Islamic
polity this duty remmains a duty only so long as the government
docs not legalize actions forbidden by the sharfak, or forbid actions
which are ordained by it. In such a contingency, obedience to the
government ceases to be binding on the community, as clearly
stated by the Prophet;

]
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% Qur'in 33136,
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“Hearing and obeying is binding on a Muslim, whether he likes
or dislikes the order—so long as he 13 not ordered to commit a sin;
but if he is ordered to commit a-sin, there is no hearing and no
obeying.""® In other words, the community’s allegiance to “those
in authority [rom among you™ is conditional upon those in
authority acting in obedience to God and His Apostle. From this
principle it follows that the community is duty-bound to supervise
the activitics of the government, to give its consenl to right actions,
and to withdraw it whenever the government deviates from the
path of good conduct. Thus, government subject to the people’s
consent is a most essential prerequisite of an Islamic state.

Fowrth: The principle of “popular consent” presupposes Lhat the
government as such comes into existence on the basis of the people’s
free choice and 1s [ully representative of this choice, This is yet
another aspect ol the Qur'inic expression “[rom ameng you.”
It refersto the Muslim community as a whole or, toe be more precise,
teva particular body representing it Thus it follows that, in order to
satisfy the reguirements of Islamic Law, the leadership of the state
must he of an elective nature; consequently, an assumption of
governmental power through nonelective means of any description
whatsoever hecomes automatically, even though the person or
persons concerned be Muslims. as illegal as an imposilion of power,
b conguest, from outside the Muslim community 7

in A LBukhari and Muslis, on the authonity of Tbn ‘Umar,

17 | should like Lo point oul that my use of the term “governmental power!
essentially coineides with the term seltdn m the sense i which il pocurs in
several anthentic Traditions dealing with political problems. T this pristine
sense, the termy sefedr has not the {unjustiliably) restricted meaning of “king™
given to it by many medieval and modern writers, whether Muslim or non-
Muslim, bul extends 1o the whole sphere of state adnunistration, In classical
Arahic—ibe language of the Qurin and the Traditions— sulfdn denoles
primarily “a proof™ or Y convincing arguments in s gecondary dense,
“authority™ ar “power™ i hoth s abstract and concrete meanings. Whenever
the Prophet spoke of “ald@e™ in the contest of the community's political lile,
he tvieriahly apphied tis lerm 10 whol we today deseribe as *government™;
and this was the practice of his Compasions as well. The application of the
term o d pevson entrested with government—rthat s, o ruler of i king—is
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The Source of State Sovercignty

This brings us to the guestion (interesting from the viewpoint of
political philosaphy) of the sources from which an Islamic siate is
suppaosed to derive its soversignty: a question not nearly as “‘theo-
retical™ as it might appear al lirst glance.

To be sure, the individual average citizen does not, as a rule,
concern himsell mduly with specutation as to the "sources of state
sovereignty™ so long as the institutions and the administrative
procedure of the staftc have or scem to have a favorable effect on
his persomal mode of living and on the possibilities of his economic
advaneement, MNevertheless, no historian can deny that the moral
values which the citizens attribute 1o their stale are, in the long run,
decisive for the survival of its spiritual authority and thus, ulti-
mately, for the survival of social discipline in the widest sense of
the word. Mo outward political forms, cven the best of them, can
achicve their objective by themselves. Their usefulness depends,
in the last resort, on their spirtual contents; and if those contents
are dcfective, the consequences may well be disastrous for the
community, Thus, it is highly probable that the centuries-old lack
of social diseipline and civie spirit among the Muslim community
is largely due to the confusion (in its own turn caused by a serics
ol unfortunate historical developmetits) regarding the conceptual
basis of the authority inherent m the state as such, This confusion
might perhaps explain the meekness with which the Muslims have
for centuries submitted to every kind of oppression and exploitation
al the hands of unscrupuleus rulers,

Obviously, the political climate of our time no longer favors
such a meek submission to injustice. Under the influence of
Western political theories, more and more educated Muslims have
begun to assert that ultimate sovereignty belongs to “the people,™
whose will alone must be decisive in the formation of all state

dehnitely o post-classice] corruption of the criginal meaning, (Sce, for instance,
Lane’s Avaliv-Eaglivh Lexicon, Pact &, pp, 14051406,
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institutions as well as in the scope of current legislation. Ewven
among those modern Muslims who accept in principle the idea of
an Islamic state, there are an appreciable number whe claim abso-
[ute sovereignty for the “united will of the people” ({fmd) on the
basis of the Prophet's saying,

Ut o @l sy oWl g
“Mever will God make my community agree on a wrong course,”*

Many Muslims conclude from this Tradition that whatever the
cotminmnity—aor at least the majority within it—agrees upon must,
utider all clrcumstances, be the rght coutse,’ But this conclusion
is entirely unjustified, The above saving of the Prophet is negative,
not positive, He meant exactly what he said: namely, that never
would all Muslims pursue a wrong course, and that always there
would be persons or groups among them who would disapres with
the erring enes and would insist on taking the right course.

Therefore, whenever we speak of the “will of the people™ in the
cantext of Tslamic political thought, we should be careful to aveid
what a popular saying describes as “emptying the child with the
bath"™—in other words, we should not substitute for the un-Tslamic
autocracy of our past centuries the equally un-Islamic concept
of unrestricted soversignty on the part of the community as a
whole.

Inasmuch ‘as the legitimacy of an Islamic state arises from the
people’s yoluntary agreement on a particular ideology and is, more-
over, conditional upon their consent to the manner in which the
state is administered, one might be tempted to say that “sovereignty
rests with the people™: but inasmuch as in a consciously Islamic
society the people’s consent to a particular method of government
and a particular scheme of sociopolitical codperation is but a result
of their having accepted Islam as a Divine Ordinance, there can be

" ArTirmidhi, on the authority of *Abd Allgh ibm *Umar.

* This conclusion is analogous to the ancicnt Roman saying, vex pepid,
vox Dei (“the voice of the people is the voice of God™), which finds an echo
in all Western concepts of democracy.
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no guestion of their being endowed with sovercignty in their own
right, The Qur'dn says:
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Say: O Guod, Lord of Sovereignty! Thou givest sovercignty
to whom 1hou pleasest, and takest away sovercigaty from
whom Thou pleasest. Thou cxaltest whom Thou pleasest, and
abasest whom Thou pleasest. In Thy hand is all good: for
Thou hast power over all things.®
Thus, the real source of all sovercignty is the will of God as
manifested in the ordinances of the sharfah. The power of the
Muslim community is of a vicarious kind, being held, as it were,
in trust from God; and so the Islamic state—which, as we have
seen, owes its existence to the will of the people and is subjeet to
control by them—derives its sovereignty, ultimately, from God.
If it conforms to the shar' conditions on which I have dwelt in the
preceding pages, it has a claim to the allegiance of its citizens in
consonance with the words of the Prophet:
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“He who obeys me, obeys God; and he who disebeys me, disobeys
God. And he who obeys the amir [ie., the head of the state],
obeys me: and he who discheys the amir, disobeys me”* Thus,
when the majority of the community have decided to cntrust the
povernmment to a particular leader, every Muslim citizen must con-
sider himself morally bound by that decision even if it goes against
hiz personal preferences,

The Head of the Staie

Since the purposs of an [slamic state 1s not “'self-determination™ for
a racial or cultural entity bui the establishment of Islamic Law as a

B Chirtin 3126,
4 arBukhird and Muslim, on the authority of Abll Hurayrah,
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practical proposition in man's affairs, it is obvious that only a
person who belioves in the Divine origin of that Taw—in a word,
a Muslim—may be entrusted with the effice of head of the state,
Just as there can be no fully Tslamic life without an lslamic state,
no slate can be termed truly Islamic unless it is adiministcred by
people who can be supposed to submit willingly to the Divine Law
of I[slam.

This principle would naturally cause no dilliculty in countrics
populated entirely or almost entirely by Muslims (as, for inseance,
Sandi Arabia and Afghanistan). Bul in those Muoslim countries
which contain appreciable non-Muslim minorities—and the ma-
Jority of Muslim countries [all within this category—the above
demand may cause some apprehension inasmuch as it would ssem
to imply a diserimination between Muoshim and non-Muslim citizens.
To be sure, Lhis fear of diserimination relates only to the theory and
not 1o the practice of government: for in countries where Muslims
form an overwhelming majority (and only these can justifiably be
termed “Muslim countries™), the leadership of the state auto-
matically accrues to them., MNevertheless, in the context of modern
pelitical thought, which is so strongly influenced by Westzin con-
cepts and prejudices, even a theoretical discrimination on the ground
of religion might be unpalatable to many Muslims, not to mention
the non-Muslim minorities living in their midst. One must, there-
fore, frankly admit from the outset that without a certain amount
of differentiation between Muslim and non-Muslim there can’ be
no guestion of our ever having an lslamic stale or states in the
sense envisaged in Qur'an and Sunnab, Consequently, any pre-
varication an this subject 15 utterly dishonest with regard to both
the non-Mushim world around us and the Muslim community
itself,

This does not and cannot mean thal we should diseriminate
aguinst non-Muslim cilizens in the ordinary spheres of life. On
the contrary, they must be accorded all the freedom and protection
which a Muslim citizen can legitimately cluim: only they may not
be entrusted with the key position of leadership, One cannot escape
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the fact that no non-Muslim citizen—however great his personal
integrity and; his loyalty to the state—could, on psychelogical
grounds, ever be supposcd to work wholeheartedly for the ideolo-
gical objectives of [slam; nor, in fairness, could such a demand be
made of him. On the other hand, no ideological orzanization
(whether based on religious or other doctrines) can afford to entrust
the direction of its affairs to persons not professing its ideology. T3
it, for instance, conesivable that a non-Communist could be given
a political key position—not to speak of supreme leadership of the
state—in Soviet Russia? Obviously not, and logically so: for as
long as communism supplics the ideological basis of the state, only
petsofis who identify themselves unreservedly with its aims can be
relicd upon to translate those aims into terms of administrative
policy.

The above finding, taken in conjunction with the magy ordinance,

o Sy el eyl k]

“Obey God and obey the Apostle and those in authority from
among you,” leads us inescapably to the conclusion that those who
are to wield supreme authority in the Islamic state and are o be
responsible for the shaping of its pelicies should always be Moslims:
and this net merely de facto, by virtue of their majority in the
country, but also de jure, by virtue of a constitutional enactment,
If we are resolved to make Islam the dominant factor in our lves,
we must have the moral courage to declare openly that we are not
prepared to endanger our future by falling into line with the
demands of that spurious “liberalism™ which refuses to attribule
any importance to men’s religious convictions; and that, on the
contrary, the beliefs & man holds are far more important to us than
the mere accident of his having been born or naturalized in our
counlry,

It is obvious, then, that the head of an Islamic state must be a
Muslim. In consonance with the principle enunciated in the Quran,

FT."E al Le FS:"-;T ol
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“Rehold. the noblest of you before God is the most righteous of
you,"® he must be chosen on merit alone and this precludes any
considerations of race, family origin, or previous social status, The
Prophet said:

EHG R R P e P I I fyably fynee]

“Hear and obey, even though your amir be an Abyssinian slave
with crinkly hair."*?

Apart from the stipulation that the prospective amir® be a Muslim
and the “mest righteous of vou”—which obviously implics that
he must be mature, wise, and superior in character—the shari‘ah
does not specify any further conditions lor eligibility to this office,
nor dees it lay dewn any particular mode of election, or circums-
seribe the extent of the electorate. Consequently, these details are
to be devised by the community in accordance with its best interests
and the exigencics of the time, The same applics to the question
of the period during which the amir shall hold office. It is con-
ceivable that a definite number of years may be fixed for this purpose
{possibly with the right to re@lection); alternatively, the amir's
tenure of office may be subject to termination when the incumbent
reaches 4 certain age limit, provided he discharges his duties loyally
and efficiently; or, as a third alternative, the tenure of office may be
for life, with the same proviso as above—that is to say, the amir
would have to relinguish his office only if and when it becomes
evident that he does not loyally perform his duties or that he is no
longer able to maintain efficiency owing to bodily ill-health or
mental debility. Tn this wide latitude regarding the tenure of the
amiv's office we see another illustration of the great flexibility in-
herent in the political law of Qur*an and Sunnah.

= Qurdn 49:13,

= Al-Bukhird, on the authority of Anas,

S | arn using here the desipmation amfe (which may be translated as “com-
mander,” “leader,” or “bolder of authority™) for the sake of convenience alone,
Although it iz one of the two designations used most frequently by the Prophet
when referring to the head of the community (the other being imdm), the Mus-
lims are under no shar'f obligation to adopt this title in preference to any other,



CONSENT AND COUNCIL 43

The Principle of Consultation

As we have seen, the shari'uh refrains deliberately from providing
detailed regulations for all the manifold, changing requircments of
our social existence. The need for continuous, temporal legislation
is, therefore, self-evident, In an Islamic state, this legislation would
relate to the many problems of admimstration not touched wpon
by the sharioh at all, as well as the problems with regard to which
the shari®olt has provided general principles but no detailed laws,
In either instance it is up to the community to evalve the relevant,
detailed legislation through an exercise of independent reasoning
(ijtihdc) in consonance with the spirit of Islamic Law and the best
interests of the nalion. Il goes without saving thal in matters
affecting the communal side of our life no legislative frihdd? de-
cisions can possibly be lefi to the discretion of individuals: they
must be based on a definite consensus ({(fmd") of the whale com-
munity {which, of course, does not preclude the community’s
agrecment, in any matter under consideration, on an {i¢/iddi finding
arrived at previously by an individual scholar or a group of scholars).

Who it to enact this temporal, communal legislation? Obvioushy,
the community as a whole cannot be gxpected to sit together and
to legiclate; and so there must be a person or a limited number of
persons to whom the community could delegate its legislative
powers and whose decisions would be binding on all. The question
15, thus, to what person or persons should this task be entrusted?

Many Muslims are of the opinion—seemingly justified by the
example of the Right-Guided Caliphate—that all powers pertaining
to temporal. non-shar'l legislation should be vested in onc person,
namely, the amir: for, having been freely elecled by the community,
he may be deemed 1o represent the community not only in exccutive
but also in legislative conecerns. However, many other Muslims
hold the view—also supported by historical evidence—that so great
an accumulation of power in one man's hands is always fraught
with the gravest of risks, For onc thing, an individual, however
brilliant, righteous and well-intentioned, may easily commmit mis-
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takes of judgment owing to personal bias in this or thal matter;
whereas, on the other hand, in an assermbly composed of many
persons, the very existence of contrasting opinions—and the'ensuing
debate on these opinions—tends to illuminate gvery problem from
various angles: thus, the danger of individual bias ebtruding itself
on legislation is, if notaliminated, at least greatly reduced. Mor is
this all. Possession of absolute power often corrupls its possessor
and templs him to abuse it, consciously or unconsciously, in his
own interest or in that of his partisans, Tn aceordance with this
view, the legislative powers of the state should be vested in a body
of lepislators whom the community would elect for this specific
pUrpose.

It would thus appear that the Muslims are free to make their
choice between an autoeratic rule exercised by the amir on the one
hand, and a rule by council {or assembly, or parliament, or what-
ever name we may give to it), on the other. But when we examing
this question more closely, we find that in reality the apparent free-
dom of choice between these two alternatives is nonexistent, the
issuc having been decided most categorically by the Quiinic
ordinance,

pe st
*“Their [the Believers’] communal business [amy] is to be [transacted
in] consultation amocg themselves, "™

This mass injunction must be regarded as the fundamental,
operative clause of all Islamic thought relating to statecraft. Tt is
so comprehensive that it reaches out into almest every department
of political life, and it is so self-expressive and unequivocal that no
allempt at arbiteary interpretation can change its purport. The
word amr i this injunction refers to all affairs of a communal
nature and therefore also to the manner in which the government
of an Tslamic state is to be established: that is, to the elective
principle underlying all governmental authority. Beyond that, the
phrase amruhum shird  baynofum—literally, “their  communal
= urtin 42:18,
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businéss is consultation among themselves”—makes the transaction
of all political business nol only consequent upon, but synonymous
with, cansultation: which means that the legslative powers of the
state must be vested in an assembly chosen by the community
specifically for this purposc.

Efective Assembly

It is evident from the context that the expression “among them-
sclves™ in the Qur'anic ordindnce under consideration refers to the
whole community: hence, the legislative assembly —or, to use a
term well known throughout Muslim history, the maeflls ash-shird
—must be truly representative of the cntire community, both men
and women, Such a representative character can be achieved only
through free and general clections: therefore, the members of the
maflis must ‘be elected by means of the widest possible suffrage,
inchuding both men and women. The extent of that sulfrage and
the gualifications to be demanded of the voters—-like those of the
candidates-—are details regarding which neither Crur*an nor Sunnah
provides any elear-cut legislation, and which, consequently, are
left to the discretion of the community in the light of the require-
ments of the time.

One could, of course, arguc that, instead of being elected—
direetly or indirectly—hby the whole community, the maffis might be
sufficiently representative if its members were simply nominated
by the amir—because, owing as he does his position and authority
te a popular mandate, he might be deemed to be an embodiment of
the community's will. But whatever support may be invoked for
this wview [rom Mushim history, its weakness at once becomes
apparent if we bear in mind that the menser in which a legislative
body comes into being must be counted among the most important
affairs of state: and if we accept the Divine dictum that all our
communal affairs are to be transacted on the basis of popular con-
sultation, we cannot escape the conclusion that the process of
constituting the majlis must be, in itsclf, an outcome of “consul-
tation™ in the widest and most direct sense of the word. In complex
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societies like ours, such a consultation can take no form other than
that of elections during which the merits of the respective candi-
dates are publicly discussed and the votes cast accordingly.
The method of elections—direct or indirect, transferable or non-
transferable vote, regional or proportional representation, and so
forth—has not been laid down in the sharTak and is, therefore, a
matter for communal decision.

One important point, however, has been clearly stipulated by
the Prophet with regard to all public appointments and, thus,
with regard to elective appointments as well: the prohibition of
self-canvassing, The Prophet said:
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“Dio not solicit an office of authority [imdrah], for if it is given to
vou for the asking, you will be left therein to your own resources,
while, if it is given to you without asking, ¥ou will be aided [by God]
therein.,”** In the light of the teachings of Islam, the Prophet
obviously implied that in order to be adequate to ong's responsi-
bilities, one must be aided therein by God; on the other hand, lack
of Divine aid must necessarily result in failure, however great one's
personal resources. To make his point clear, the Prophet consistently
refused to make any administrative appointment whenever the
person concerned asked for it, For instance, when he was ap-
proached by one of his Companions with the request for a govern-
ment post, he answered emphatically:

e o Tod oy dl Tad ot ge dt Y alby )

“By God, we do not appoint to such work anyone who asks for it,
nor anyone who covets it.”#?

Thus, it would be in full kecping with the spirit of the shari‘ah
if the constitution of an Islamic state would explicitly declare that
self-canvassing by any person desirous of being appointed to an

3 A&l-Bukhiri and Muslim, on the authority of *Abd ar-Rahman ibn Samurah,
7 fhid., on the authority of Abd Milsd.
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administrative post (including that of head of the state) or of being
elected to a representative assembly shall automatically disqualify
that person from being elected or appointed. Such an enactment
would immediately remove a weighty ebjection on the part of many
contemporary Muslims to a “government by council.™ At present
anyone possessing local influence or wealth may—regardless of
his real worth—secure his clection to a legislative assembly by
exercising a certain amount of “persuasion” on his clectors; but
under the above-mentioned enactment, all such attempts at dircet
persuasion would lead to immediate disgualifieation. It would,
of course, still be possible for an influential but otherwise worthless
candidale to avoid the outward appearance of self-canvassing by
making use of a party organization or of individual middlemen who
would make propaganda for him among the public, However, the
fact that the candidate himsell would be debarred from delivering
electioneering speeches or from otherwise addressing the clectorate
in his own behall would make the task extremely difficult: with the
result that, as a rule, only a person enjoving well-deserved and
unsolicited esteem among the clectorate would have a genuine
chance ol success.

Differeneces of Opinion

It has already been mentioned that the lepislative work of the
majiis ash-shized will relate only 1o matters of public concern, and
more particularly to matters which have not been regulated in
terms of law by the mesds of Qurtin and Sunnah. Whenever the
interests of the community call for a legislative enactment, the
muajliy must first look into the context of the shari‘ah for a guiding
general principle of law bearing on the problem under comsider-
ation. If such a general prineiple is fortheoming, it falls within the
scope of the legislature to draw up an enactment in consonance
with the established shar'i principle, But very often the majlis will
be confronted with problems on which the shariah is entirely silent:
problems, that is, for which neither detailed rulings nor even a
general principle have been formulated in the mugiz. In such
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instances it is for the malis to devise the requisite legislation,
taking only the spirit of Islam and the community's welfare into
consideration.

All this presupposes, of course, that the members of the melis
are not only possessed of a good working knowledge of the nugiy
of Qurtan and Sunnah, bul are also people of understanding and
msight (d@le "lalhah), alive Lo the sociological requirements ol the
community and worldly allairs in general: in other words, ¢du-
cation and maturity are indispensable qualiications for clection
to the wajiis ash-shitrd,

But even if the members of the majiis possess these gualifications,
it is highly improbable that they will always view a given social
situation inm exactly the same light and, consequently, reach full
unanimity as to the legislative measures required to meet that
sitnation, This diversity of views i only natural, for all human
reasoning is a highly subjective pru-m:'ss and can never be fully
dissociated from the thinker's temperamental leanings, habils,
social backpround, and past cxperiences: in brief, from all the
manifold mfluences which act together in the shaping of what wo
describe as a “human personality.” However, true progress is not
possible without such a variety of opinions, for it 15 only through
the friction of varouwsly constituted mtellects and through the
stimulating effect they have on one another that social problems
are gradually clarified and thus brought within the range of
solution.

It 15 this that the Prophet had in mind when he said;

Gy el elde s

“The differences of opinion among the learned within my
community are [a sign of] God's grace,”*® We should net,
thercfore, be perturbed by the certain expectation thar the decisions
of the majlis gsheshird m an Islamic state—-like those of other
legislative assemblies the world over—will hardly ever be established
through a unanimous vote. The only thing we may lemitimately
0 Ag=Suyifl, ARSI wyepaghic
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expect will be decisions obtained on the majority principla—pre-
ferably a simple majority in respect of ordinary legislation, and
perhaps 4 two-thirds majority in questions of cxceptional im-
portance, such as a demand for deposition of the government (to
be discussed later), amendment of the constitution, declaration of
war, and so forth,

In view of the obvious shortcomings of most of the so-called
“democratic” systems prevailing in the modern West, some con-
temporary Muslims dislike the idea of making the legislative
activities in an Islamic state dependent on & mere counting of
voies. The bare fact, so they argue, that a legislative measure has
been supported by a majority does not necessarily imply that it is
a “right”measure: for it is always possible that the majority,
however large and even well-intentioned, is on oceasion mistaken,
while the minority—in spite of its being a minority—is right.

The objective truth of this view cannot be disputed. The human
mind is extremely fallible; morcover, men do not always follow
the promplings of right and equity; and the history of the world
iz full of instances of wrong decisions made by a foolish or sclfish
majority in spite of the warnings of a wiser minority, Nevertheless,
it is difficult to see what altcrnative there could be, within a legis-
lative body, to the principle of majority decisions. Who is to
establish, from case to case, whether the majority or the minority is
right! Whose opinion shall prevail? Onc might, of course, suggest
that the final verdict should rest with the amir; but—quite apart
from the fact that the granting of such absolute power to any one
person militates against the principle of amrubee shird baynatuen
s0 strongly nsisted upon by the Law of Islam—is it not equally
possible that the amir is mistaken, while the view of the majority
is right? Is there any Divine guarantee attached to his views? To
this, the critics of the majority principle usually give the answer:
“When we are about to elect the gmir, we must see to it that the
wisest and most righteous person is chosen; and the very fact of his
having been choscn on the grounds of his superior wisdom and
righteousness should be guarantee enough that his decisions will
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be right.”” Quite true: but is it not equally true that the Muslims
arc supposed to clect the majlis ash-shird on the basis of the
wisdom and the righteousness attributable to each candidate? Ts
this not “guarantee enough™ that the decisions arrived at by the
majority of these legislators will always be correct? Of course not.
In either instance—whether in that of the amir or of the majlis—
“guarantes enough” can never be a substitute for perfect guaran-
tee: and (his is, unfortunately, beyond human reach. The best we
can hope for is that when an assembly composed of reasonable
persons discusses a problem, the majority of them will finally agree
upon a decision which in all probability will be right. 1t is for this
reason that the Prophet strongly, and on many occasions, ad-
moenished the huslims:

el aldl Lyl

“Follow the largest group,”* and,

Wldly Beldl Sl
“It is your duty to stand by the united community and the majority
[al-*armak]."*"

In fact, human ingenuity has not evolved a better method for
corporate decisions than the majority principle. No doubt, a ma-
jority can err; but so can a minority. From whatever angle we
vicw the matter, the fallibility of the human mind makes the com-
mitting of errors an inescapable Tactor of human life; and so we
have ne choice but to learn through trial and error and subsequent
correction,

w Thn Majah, on the authority of "Abd Allih ibn “Umar,
st Ahmad ibo Hanbal, on the authority of Mu‘adh ibn Jabal,
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RELATIONSHIP BETWEEN EXECUTIVE AND
LEGISLATURE

Futerdependence of Functions

The principle of “consultation among themselves” underlying the
creation of the majlis ash-shird naturally includes the amir among
the legislators; for, having been elected by the community as head
of the state, he must be regarded as its foremost representative in
all matters pertaming to communal business, More than that: by
virtue of his being the focal point of all amr in an Islamic polity,
the amir cannol be merely an ordinary member of the maffis, but
must be its leader, duty-bound to guide its activities and to preside
—¢ither personally or through a delegate—over itz deliberations,
This stipulation, implying as it does the idea that in a state suhject
to the authority of a Divine Law there can be no radical separation
of the legislative and the executive phases of government, con-
stitutes a most important, specifically Islamic contribution to poeli-
tical theory,

In the democratic states of the West, a sharply drawn division
between legislature and executive 15 considered to be the only
effective safeguard against a possible abuse of power by the execu-
tive. This Western principle of government has certain merits: for
by according to the legislature the attribute of “sovereignty™ and
thus placing it im a position of control over the day-to-day working
of the executive, the latter is undoubtedly held m check and pre-
vented from exercising its power inan irresponsible manner. How-
ever, equally undoubtedly, the government as & whole—in both its
executive and legislative aspects—is more often than not (and
especially in Himes of national emergency, when executive decisions
have to be rapid) preatly hampered by this radical separation of
funetions, and is thus obviously al a disadvantage vis-A-vis states

[31]
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governed autocratically. Islam, as we know, is as uncompro-
misingly opposed to autocracy as any of the Western democratic
polities could conceivably be: but in this, as in so many other
matters, Islam follows a “middle way,” avoiding the disadvantages
aof either of these systems and securing to the Muslim community
the advantages of both. By integrating the executive and the legis-
lative phases of government through the instrumentality of the
amir (whose function as president of the legislative assembly has
boen made a necessary corollary of his executive function as head
of state), we can fruitfully overcome that duality of power which
in Europe and America so often places the exceutive and the legis-
lature in opposition to one another, and at times makes parlia-
mentary government unwieldy or even ineffectual. But this gain
in efficiency (normally so characteristic of “totalitarian,” autocratic
governments) is, in an Islamic state, not achieved at the cost of
relinquishing the principle of popular contral over the aclivities
of the government. Indeed, any possible tendency toward auto-
cracy on the part of the executive is checked at the outset by the
stipulation, amruhum shiird baynahum, which means that the trans-
action of alf governmental aclivilies, executive as well as legislative,
must be an outcome of consultation among the accredited repre-
sentatives of the community,

In logical purswance of this principle of interdependence, we
must conclude that the decisions arrived at by the majlis ash-shird
through a majority vote are not of a merely advisory character—to
be accepted or rejected by the holders of executive power at their
discretion—bul are fegally binding on them.

A Historical Aralysis

We know that at the time of the four Right-Guided Caliphs there
was oo legislative assembly in the modern sense of this term. To
be sure, those great Caliphs did consult the leaders of the com-
mumnity on all outstanding problems of policy; but neither were the
persons thus consulted properly “elected” by the community for
this purpose, nor did the Caliph feel himsell bound in every instance
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to follow the advice tendered. He asked for advice, considered it
on its merits, and thercupon made his decision in accordance with
what #iz thought rght—sometimes accepting the opinion of the
majority, sometimes that of the minority, and somstimes owver-
rufing both. One might, therefore, be tempted to ask: If the Right-
Guided Caliphs, who had been among the most intimate Com-
panions of the Prophet, did not consider it necessary to have a
properly elected council or to follow implicitly the advice of what-
ever council thers was, how can anyone claim today {a) that the
majlis ash-shard of an Islamic state must be constituted on the
basis of popular elections, and (&) that the lcgislation obtained in
such a majfifs 15 under all drcumstances binding on the executive?

It is comparatively casy to answer the first part of the abowve
question. When the first Caliph, Abft Rakr, was confronted with
the necessity—dictated by the Qur'anic pronciple, amrifiur shird
berymafium—aof having 2 council which would assist him in governing
the state, he instinetively turnsd to an institution that was sanction-
ed by immemorial custom and had not been repudiated by the
shari®ah, namely, an assembly of tribal chisfs and leaders of clans.
In the circumstances, the Caliph's choice was undoubtedly correet,
for in spite of the considerable loosening of tribal ties brought
about by Islam, those ties had not vet been discarded. The
Arabian society of that time had preserved its tribal struocture
Lo a very large extent, and so the leaders of tnibes and clans did in
fact, if not in law, possess the authority to speak and act in the
name of the groups they represented. The views on communal
matters expressed by, say, the leader of the Band Zuhrah clan of
Cruravsh or of the angdrei tribe of Aws were almost always identical
with the views held by all other members of those clans or tribes.
Had the Caliph insisted on elections, it would invariably have been
those very chicftains (most of whom had been Companions of the
Prophet) whom the community would have desighated as its repre-
ﬁEI'IEi_EHi'FﬁS.' henee, thers was no need to call for clections. All that
the Caliph had to do was o summon the outstanding Companions
and tribal chiels—and there was his mailis ash-shird, as repre-
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sentative of the community as it ever could have been under the
conditions then prevailing, This structural peculiarity of Muslim
socicty remained practically unchanged throughout the reign of
the four Right-Guided Caliphs, with the result that none of them
siw any reason for changing the method by which the council came
into being,

However, modern Muslim society (like most other civilized
societies) has long sines outgrown the tribal mode of life, with the
result that clan leadership has lost its erstwhile importance, Conse-
quently, we have no longer any way of ascertaining the opinions
of the community ¢xcept by means of a popular vote. In matters
of outstanding importance, this vote may take the shape of a
referendum; in matters of day-to-day legislation, nobody has as
vet devised 3 better method than elections: that is, the free appoint-
ment by the community of 4 number of persons who would act as
its representatives. This is so obvious that I would not have dwelt
on it were it not for the fact that so many Muslims have not yet
grasped the structural difference (a most far-reaching difference)
between our present society and that which existed in the carly days
of Islam. Faced with conditions similar 1o ours, the Right-Guided
Caliphs would certainly have reached political conclusions vastly
different from those they reached thirteen centurics ago; in other
words, they would have had their majfis elected through popular
vote.

This finding applizs not only to the method by which the majlis
should come nto being, but also to the terms of reference under
which it would work and the position which it should occupy
within the framework of & modern Islamic state—more specifically,
te the question of whether or not the legislative decisions of the
maflis should be hinding on the executive.

It is historically established that the Prophet himself frequently
called for and followed the advice of his Companions in matters
of state, and this in obedicnes to the words of the Quran,

al do 55 cwe 136 WY1 5 oasly
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“Take counsel with them in all communal business [amer]; and when
vou have decided on a course of action, place your trust in God.™t
Some Muslim scholars conclude from the wording of this verse that
the leader of the community, although obliged to take counsel, is
nevertheless free to act thersupon in whatever way he deems fit,
but the arbitrariness of this conclusion becomes obvious as soon
as we recall that this Qurdn verse was revealed just before the
Battle of Uhud—that is, on an cccasion when the Prophet felt
constrained, against his own better judgment, Lo defer to the advice
of the majority of his Companions. He was definitely of the
opinion—subsequently justified by events—that the Muslims should
not meet the numerically superior army of the Meccan Quraysh
in the open field, but should fall back behind the fortifications of
Medina instead, In this view he was supported by several of his
Companions; but as most of the others insisted on going forth and
offering battle, he sorrowfully gave way to the will of the majority.

The shar'f oblization on the part of the leader to follow the
decisions of the majority of his council is (urther elucidated in a
Tradition on the authority of the fourth Caliph, “All, relating to
the Que*dn verse we are now considering. When the Prophet was
asked about the implications of the word ‘gz (deciding upon a
course of action) which occurs in this verse, he answered:

peelal ¢ il Jol agis
“*[It means] taking counsel with knowledgeable people [aff ar-ra’y]
and following them therein,”* To Abd Bakr and “Umar, who often
constituted what we would deseribe today as his “inner council,”
the Prophet once said:
LEzils Lospt 4 Leess!

“If you two agree on a counsel, I shall not dissent from you.™

' Quetin 3:159.

*  lbn Kathir, Tafsir (Cairo; 1343 Af), Vel 11, p. 277,

i Imém Ahmad ibn Hanbal, Musmad, on the authority of "Abd ar-Rahmén
ibn Ghanam,
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Mevertheless, it is not difficult to guess why the Right-Guided
Caliphs occasionally deviated from this strict observance of the
principle, amruhion shivd bapnabwm, For one thing, the rapidly
changing aspect of the Islamic Commonwealth (to which reference
has been made in chapter i) made it sometimes impossible to leave
the final decision in matters of state to people who, however well-
meaning and wise, could not be supposed to be currently informed
about everything that was going on in the wide and continuously
expanding realm. Furthermore, the Right-Guided Caliphs were
fully aware that political consciousness among the general run
of Muslims was still in its infancy and that, consequently, there
was always a danger that political views might be colored by
consideralions of tribal interest; and so, although they established
councils and called for advice whenever the need arose, they held
themselves free to accept or to reject the advice of their consultants.
Most probably this was the only course open to them at the time.
Still, it is just possible that so unfettered a freedom of decision on
the part of the head of the state was one of the factors contributing
to the rapid decay of the Caliphate; for although it led to admirable
results in the case of an exceedingly strong and farsighted
personality like “Uniar, it brought the institution of the Caliphate
itzell into discredit whenever a weaker ruler committed a serious
crror of judgment. Might not, perhaps, the entire Muslim history
have taken a different course if, for instance, ‘Uthméan had held
himself bound (in the legal sense of the word) always to follow the
decisions of a properly constituted mafiis ash-shira?

Whatever answer may be given to this hypothetical question, we
are certainly not justified to cxpect that every amir would possess
the genius and the strength of purpose of an “Umar. On the contra-
ry, all history shows that such personalitics are extremely rare
exceptions, and that the vast majority of administrators, at all
times and in all socicties, are prone to commit grievous errors if
left entirely to their own devices. Hence, they should not be left
to their own devices, and should be allowed to govern enly in con-
sultation with the aceredited representari'vns of the whele com-
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munity: which is one of the classical lessons of history that no
nation may neglect except at its own peril.

Executive Powers

Thus, we have come to the conclusion that an Islamic state must be
governed by means of consultation: that is to say, by means of an
intimate collaboration between the legislature and the executive
{the leadership of both being vested in one amd the same person,
namely, the @mir). But what is to be the technical relationship
between these two branches of government? Does the principle
according to which all government business must be an outcome
of consultation (amruhum shird baynafum) place on the executive
an obligation to submit every detail of day-to-day administration
to the prior consent of the legislature? If this were so, no govern-
mental machinery could ever work cificiently: a state of affairs
that could not possibly have been countenanced by the sharl'ah.
It is, therefore, to the sharigh that we must turn for an answer to
this dilemma. And an answer is, indecd, forthcoming from the
Qur'an itself,

We have already had occasion to consider the CQur'an verse that
BAYS,
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“Take counsel with them in all communal business; and when you
have decided upon a course of action, place your trust in God.™
From this verse we have concluded that the amir is under an obli-
gation to accept the decisions of the majlly ash-shird as binding
on him; but the phrase, “and when you have decided upon & course
of action, place your trust in God,”" leads us to a further conclusion,
Whenever the Quein or the Prophet speak of the necessity of
tawakkul (placing one’s trust in God), they invariably refer to
actions that are not strictly circumseribed by the available nugiy
and call, therefore, for individual judgment as to the manner in
which they arc to be performed—in other words, they refer to

Quran 3:159,
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actions that allow the person concerned a certain latitude of choice
subject to the dictates of his conscience. With reference to the
problem we are discussing here, this finding could be summed up
thus: Although the amir is bound by the temporal legislation
cnacted by the majlis ash-shird and by its decisions on major
guestions of policy, the manner in which he translates those de-
cisions and directives into terms of day-to-day administration is
left to the discretion of the executive over which he presides; and
although the majflis, on the other hand, is empowered to frame
the temporal laws on the basis of which the country is to be governed,
to decide the major policies which are to be pursued, and in a
general way to supervise the activities of the government, it is not
entitled to interfere with the day-to-day working of the executive,
From this it follows that the amir must possess executive powers
within the lullest meaning of these words. An office of head of
state shorn of all real power and reduced to a mere figurchead—as,
for example, that of the president of pre-Gaullist France or the
queen of England—is obviously redundant from the viewpoint of
the Qur'anic injunction which makes the Muslims™ obedicnce to
“those who hold authority” (@u J-amr) a corollary of their obedi-
ence to God and His Apostle.®

Structure of Government

However, even if full exccutive powers are conceded to the amir,
the guestion remains as to whether those powers—and the functions
resulting from them—are to be vested in him alone (as 15, for
instance, the case with the president of the United States), or
whether he should exercise them in partnership, as it were, with
& cabinet of ministers representing the major parties in the majlis
ash-shird and depending for their tenure of office on this body's
vote of confidence. There exists no explicit shar'l enactment in
either of these two directions. Nevertheless, from the wording of
many authentic Traditions it appears that the Prophet envisaged
the concentration of all executive responsibilities in the hands of
See Qur'iin 4: 59,
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one person (whom he described variously as amir or imdm) as
being the most suitable for the purposes of an Islamic polity. Here
are some of these Traditions:

J.—HJ:.I?I&!‘}” umlnran_ii;jLn;&._.a.a'ltuJJ_‘-i&;LbI;,.
u dns Sl g B B YL ¢ el e ell]
He who obeys me, obeys God; and he who disobeys me,
disobeys God. And he who obeys the amir, obeys me; and

he who disobeys the amir, disobeys me. Behold, the leader

[al-imdm] is but a shield from behind which the people fight
and by which they protect themselves.?
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Verily, each of you is a shepherd, and each of you is
responsible for his flock. [Thus,] the leader [imdm] who is
placed over the people is & shepherd responsible for his
flock...7
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He who has pledped allegiance to an fmdm, giving him
his hand and the fruit of his heart, shall obey him i’ he can
[i.e., as long as he is not ordered to commit a sin]; and if
another person trics to usurp the imdm’s rights, smite that
other person’s neck.?

These and similar sayings of the Prophet are entirely in keeping
with his more general command that whenever a group of Muslims
are engaped on any work of common importance, one man should
be chosen from among them to lead the others.? Mevertheless,
* Al-Bukhiird and Muoslim, on the autherity of Abll Hurayrah.

? Ihid, on the authority of "Abd Allih ibn ‘Umar.
" Muslim, on the authority of *Abd Allik Thn *Amr.
" Muost of the suthentic Traditions to this effect have been quoted and analyzed

by Muhammad ibn “All ash-Shawlani (died 1255 A} in his classical work
Nay! al-Awjar (Cairo; 1344 1), Vol IX, pp. 157-158.



60 STATE AND GOVERNMENT TH ISLAM

one might perhaps argue that even a government on the Buropean
parliamentary pattern—that is, a cabinet of ministers deriving their
mandates from and directly responsible to the legislature—would
not necessarily offend against the principle of one-man leadership
inasmuch as in an Islamic state the cabinet would be headed by the
amir who, as we know, combines in his persen the twin functions
of head of the state and of prime minister. Common sense, how-
ever, tells us that such an arrangement would render the position
of the gmir highly anomalous, On the one hand, he is supposed
to be the executive dhu "J-arw (holder of authority) in his own right,
by virtue of a popular election, while, on the other hand, he
would have Lo share his executive responsibilities with a group of
ministers individually responsible to the legislature: thus, it would
be the partics represented in the magjfis, and not the amir, who
would be the ultimate fount of all executive power in the state.
Apart from the fact that such an arrangement would militate
against the Islamic concept of leadership, it would result unavoid-
ably in the government’s policy being always dependent on a com-
promise—or, rather, on an unending serics of compromises—
between various, sometimes conflicting, party programs, and never
being able to attain that single-mindedness and inner continuity
s0 essential for an Islamic state,

This principle of compromise between opposing party programs
may be necessary—and sometimes even morally justifiable—in
communities which are not animated by any definite ideology and
are, therelore, bound to subordinate all political decisions to the
people’s changing views as to what may be the right course of
action under given circumstances; but it is certainly out of place
in an ideological Tslamic state in which the concepts of “right™ and
“wrong” have a definite connotation and cannot possibly be made
dependent on mere expediency. Insuch a state, not only legislation
but also administrative policy must at all times be cxpressive of the
ideology on which the community has agreed beforehand; and this
can never come about if the government is obliged to subordinate
its day-to-day activity to a consideration of fluctuating party poli-
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tics. This, of course, does not preclude the existence of “parties”
in an Islamic legislature. If freedom of opinion and of criticism is
recognized as the citizen's inherent right (as it undoubtedly is in
the political concept of Islam), the people must be accorded the
freedom to group together, if they so desire, for the purpose of
propagating certain sets of views as to what should be the policy
of the state on this or that question) and provided those views
do not run counter to the ideology on which the state is based-—that
is, the sharf'ah—the partics thus constituted must have the right
to argue them in and outside the majlis ash-shird. However, this
freedom to form partics and to advocate their programs should
not be allowed to influence the administrative practice of the
government—as it neccasarily would if the latter were composed of
ministers who receive their mandate from, and remain responsible
to, the party organizations represented in the majlis.

In view of all this, it would seem that a “presidential™ system of
government, somewhat akin to that practiced in the United States,
would correspond more closely to the requirements of an Islamic
polity than a “parliamentary™ government in which the cxecutive
powers are shared by a cabinet jointly and severally respomsible
to the legislature. In other words, it is the amir alone to whom all
administrative powers and fonctions should be entrusted, and it is
he alone who should be responsible to the mafifis—and through it,
to the people—for the policies of the government. The ministers
ought to be no more than his administrative assistants or “secre-
taries,” appointed by him at his own discretion and responsible
only to him. As a matter of fact, the very term wazir (popularly
translated as “minister’) which the Prophet used in conneetion
with problems of government denotes a person who helps the head
of the state to bear his burdens: in short, an administrative assistant,
Thus, for example, the Prophet said:
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If God means well with the amir, He provides for him a
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trustworthy assistant [wezir] to remind him whenever he for-
gets, and to help him whenever he remembers. And if [God]
does not mean it well with him, He provides for him an evil
assistant, who does not remind him whenever he forgets and
does not help him whenever he remembers.™

if, therefore, the Muslims adopt for their state or states the
one-man method of government—popularly known today as the
“American system”—they will but realize a principle indircctly
recomtiended by the Prophet thirteen centurics ago. This alone
should weigh heavily with them when they make their final de-
cision; there is, however, yet another argument in favor of the
ong-man system.

We know that the ffu Y-amr (holders of authority) in an Islamic
state must be Muslims. If the executive powers of government
were to be vested in a cabinet of ministers chosen from the legis-
lature on the basis of party representation—as is customary in the
Western European parliamentary democracies—it is these ministers
who, togsther with the amir, would constitute the executive dlu
*l-amr by virtue of the mandate they have received from the majlis:
in which instance the helding of ministerial power by a mon-
Muslim would contravene the clear-cul shar'i stipulation which
reserves the executive leadership of the state to Muslims. Hence, the
community would be faced with the alternative of either statulorily
debarring non-Muslim citizens from all ministerial posts {which
might make it difficult for the non-Muslim minaritics to codperale
lovally with the state), or of blandly disregarding a fundamental
injunction of the sharfah (which would strike at the root of the
Islamic concept of the state), However, if all exccutive powers and
prerogatives are vested in the amir alone, he would ohviously be
the sole dhn *f-amr responsible for the activities of his government,
whereas the ministers would be no more than his secretaries or
administrative assistants whom he would appoint at his will and
to whom he would delegate certain tasks inherent in his office.
Because they would not be responsible for policy-making, these
1 ARG DE and An-Nasa'i, on the autherity of “Alishah.
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secretaries could not be regarded as @ “f~amr in their own right—
and so there could be no sharT objection whatever to appointing
a non-Muslim to a cabinet post. This would not only prevent an
unfair discrimination against non-Muslim citizens, but, in addition.
would make it possible for the government to utilize, on merit
alone, all the best talent available in the country.

The mere fact that there are considerable non-Muslim minorities
in most of the Muslim countries should, therefore, tip the balance
in favor of the so-called presidential system of government.

Integration of Legislature and Execulive

With all this, we must never lose sight of the Qur'inic injunction,
amrihum shird baynalum, which, as we have seen, makes the
transaction of all major governmental business direetly dependent
on consultation. In theory, this requirement may be fully satisfied
by the institution of a majlis ash-shird which would have to give
its verdict on all important policy issues as well as evolve the
temporal laws under which the country is to be governed. In
practice, however, the matter is not as simple as that.

Every student of politics is aware of the fact that, strange as it
may sound, it is not the legislative assembly but the executive
branches of government that “make” most laws in 8 modern state.
As a rule, any major item of legislation nowadays entails a great deal
of expert preparation and research, a thorough knowledge of the
social and ecomomic issues involved, and, finally, considerable
legal acumen in the formulation of the law or laws to be enacted.
[t is obvious that such an accumulation of expert knowledge and
technical ability cannot be expected of an assembly of persons
elected on the basis of a wide suffrage: for the electorate is, natu-
rally, concerned only with the individual merits of the candidates
—their social integrity and their reputation for intelligence—and
is not in 4 position to assess each candidate’s technical qualifications
for law-making. Quite apart from this, the comparatively large
number of people of whom a modern parliament is necessarily
composed would, by itself, make it exceedingly dillicult to study,
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prepare, and draft any claborate legal enactment. Consequently,
the relevant work of research, preparation, and drafting—and
often also of initiating—new legislation becomes, in modern states,
the responsibility of the executive. [i is in the executive depart-
ments of government that most of the major legislative bills
are expertly prepared by civil servants trained specially for this
purpose, and are thereupon placed before the legislative assembly
for discussion, possible amendment, and final decision.

Such a procedurc might be cntirely satisfactory from the Islamic
point of view so faras popular consent is concerned—for, abviously,
no legislative measure could become law unless and until it has been
thoroughly discussed in the majlis ash-shird and [inally approved
by it with or without amendments. However, popular consent
alone does not constitute the beginning and the end of all Istamic
requirements with regard to legislation: the principle of amrufum
shtird baynahum categorically demands that all governmental ac-
tivity (on the legislative as well as on the exccutive side) should be
a direct outcome of consultation. How can this be achieved without
hampering the cxecutive branch of the government at every step
and thus destroying its freedom of action? To my mind, there is
but one solution to this problem.

We know that in all modern parliaments special committees
are instituted to deal with particular problems of government:
a foreign affairs comrmittee, a national defense commuttee, a judiciary
committes, and so forth, Tt is belore these bodies, selected by the
members of the assembly from among themselves, that the execu-
tive has from time to time to justify its policies; and it is from them
that it has to obtain the initial approval for the manner in which
administrative business is conducted ; a procedure which naturally
simplifies the subsequent debate in the plenary session of the parlia-
ment. However, the approval or disapproval of a parliamentary
committee—and subsequently of the entirc assembly—is usually
only a post factum verdict on the exccutive policies of the govern-
ment: that is to say, the assembly as such {or any of its parlia-
mefnitary committees) is only in exceptional instances, and almost
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never from the outset, associated with the current activities of the
executive in a way that would fully correspond to the injunction,
amrubum shird baynahum, In logical compliance with this in-
junction, the parliamentary committees in an lslamic assembly
must be fully integrated with the executive and law-drafting activi-
ties of the government. This could be achieved by () restricting
the membership of each committes to a very small number, and (&)
according to each of the committees the function of an advisory
council of the minister {or secretary of state) concerned, In this
way, all administrative policies and legislative enactments could be
claborated in consultation with the chosen répresentatives of the
people from beginning to end while, at the same time, the govern-
ment's ability to act would remain unimpaired,

Arbitration between Lesiviature and Executive

There remains the important question of what to do when there is
disagreement between the majlis ash-shard and the executive. It
might sometimes happen that even in spite of an intimate associ-
ation of ity parliamentary committees with (he work of the execo-
tive, the majlis deems it proper to object to a policy or an adminis-
trative measure sponsored by the government because, ih the
opinion of the majority of the assembly, that policy or adminis-
trative measure contravenss some of the existing laws, or otherwise
inltinges upon what the legislators regard as the best interests of
the state; just as it is conceivable that on occasion the amir may,
for similar reasons, feel conscience-bound to objegl Lo a decision
reached by the majority in the maifis. The resulting conflict of
opinions might lead to deadlocks which could not casily be resolved
by the means usually employed in such contingsncies by European
parliamentary democracies: namely, the resignation of the govern-
ment or dissolution of the parliament, followed by new elections,
On the ons hand, the executive of an Islamic state—that is, the
amir—has heen elected by the entire community, which (by the
very act of electing him) has pledged itself to “hear and obey™ so0
long as the amir does not govern in deliberate contravention of the
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Law of Islam: on the other hand, the amiris not entitled to override
or simply to ignore the majority decisions of the majlis ash-shira.
Nor can the latter body claim for itself, as may the “sovereign”
assemblics of most Western democracies, the right of withdrawing
its confidence from a government that cannot agree with the
assembly’s decision on a specific issue, butis nevertheless determined
to uphold the ethical values and incontrovertible mags ordinances
of Islam: for, individually, the members of the mtaflis are bound
by the same pledge of allegiance to the amir by which the whole
community is bound. Thus, the deadlock becomes seemingly in-
soluble. But only seemingly—for here, again, the Qur'dn indicates
a way out of a dilerama. In chapter iii we considered the Qur'anic
injunction,
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“Obey God and obey the Apostle and those in authority from
among you.” Bul this quotation gave us only the first part of the
verse. Its second part runs thus:
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“Then, if you disagree in anything, refer it to God and the Apostle,™™
Evidently, therefore, when there s a fundamental difference be-
tween the majlis ash-shiird and “those in authority from among
you” (ie., the amir), the peint in dispute should be referred by
either of the two sides to the arbitration of Quran and Sunnah—
or, to be more explicit, to a body of arbitrators who, after an
impartial study of the problem, would decide which of the two
conflicting views is closer to the spirit of Qurian and Sunnah,
Hence, the necessity of having an impartial machinery for arbi-
tration—a kind of supreme tribunal concerned with constitutional
issues—becomes obvious, This tribunal should have the right and
the duty (a) to arbitrate in all instances of disagreement between
the amir and the majlis ash-shiird referred to the tribunal by either
of the two sides, and (b) to veto, on its own accord, any legislative
W Qur'an 4:59,
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act passed by the majfis or any administrative act on the part of
the gmir which, in the tribunal’s considered opinion, offends against
a masy ordinance of Qur'in or Sunngh. In elf=cl, this tobunal
should he the guardian of the constitution.

Needless to say, such & tribunal must be composed of the best
jurists that can be found in the community—men who have nat
only mastered the Qur'in and the science of Aedfth but who arc
also fully informed on the affairs of the world; for 1t is only such
men that could decide, with as great a degree of certainly as is
granted to the human intellect, whether or not & doubtful legis-
lative act of the majliv or an administrative act of the gmir is in
accord with the spirit of Islam,

In order that the composition of this supreme tribunal should
be the result of consultation in the shar'l sense, ils members might
be selected by the mailis from 2 panel of names submitted by the
amir, or vice versa. The appeintments, it seems o me, should be
for lifetime: even il & member’s active twnure of office iz made
subject to an age limit, he should retain bis status and be entitled
ta foll pay wntil the end of his life, and should not be prematurafy
removable [rom wetive service unless he is unable 1o discharge his
duties on account of physical or mental debility, or has become
guilty of misconduct (in which case, he would, of course, focicit
his status and emoluments). And, finally, I would suggest that a
member, after having once been appointed toa seat on the tribunal,
should be statutorily debarred from holding aller retirement or
resignation any other post in the statc, whether elective or ap-
pointive, paid or honorary. In this way, the tribunal members
would remain free from all further ambition as well as from all
temptation to collaborate with any political party or group interest,
and would thus be able to achieve the highest possible degree of
impartiality in the performance of their duties.

There van, of course, be no assurance that all the members of the
tribunal will always agree in their conclusions; and so, again, we
are faced with the necessity of resorting to majority decisions
whenever unanimity is not obtainable. But whether unanimous or
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not, a verdict of the tribunal must be regarded as final and binding
on all agencies of the state and on the community as a whole, so
long as it is not superseded by a later, similarly obtained verdict.
This last reservation is important, for it is guite conceivable that
another time and even angther composition of the tribunal may
pive rise to a different decision on the same problem: which means
no more and no less than that here, too, the doors of iftihad may
never be closed,



Chapter V

THE CITIZENS AND THE GOVERNMENT

The Dury of Alfegiance

When the smir has been duly elected, he may be considered Lo
have received a pledge of allegiance {(bay®ah) from the whole
community—that is, not cnly from the majority that had voted
for him but also from the minority whose votes had been cast
against him: for, in all communal decizions not invelving a breach
of any shar'i law, the will of the majority is binding on every
member of the community. Thus, the Prophet said:
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The hand of God is upon the community [af-fomdan]; and he
who sets himself apart from it will be set apart in Hellfire,!
He who departs from the community [ fdraga "jama‘ah] by
[even] a handspan ceases to be a Muslim [literally, “throws off
Islam from his neck'].? .
Consequently, if the government fulfills the requirements im-
posed by the sharl'ah, its claim to the allegiance of the citizens is
absolute, They are bound
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“to hear and to obey, in hardship and in ease, in circumstances
pleasant and unpleasant™: in short, they must stand united behind
the governmeni and must be prepared to sacrifice for this unity
all their private comforts, interests, posscssioms, and even their
Lves—for

* ATirmidhi, on the authozity of *Abd Allih ibn Timar,
* Abi Dd'id and Ahmad ibn Hanbal, on the authority of Abfi Dharr,
¥ Al-Bukharl and Muslim, on the aothority of *Ub3dah ibn as-Simit.

[69]



70 STATE AND GOVERNMENT IN ISLAM
ahl b ol el gl e gt a0l
“Behold, God has bought of the Faithful their persons and their
possessions, offering them Paradise in return. . .™*

It follows, therefore, that a government ruling in the name of
God and His Prophet and in obedience to the Law of Islam has
the right to call upon all the resources of the citizens—including
their personal possessiont and cven their lives—whenever the
interests of the community and the security of the state demand
such an effort. In other words, the government is entitled (a) to
impose, over and above the zakai-tax immutably laid down in
Qurin and Sunnah, any additional taxes and levies that may be
deemed necessary for the welfare of the community, {h) to impose,
whenever mecessary, restrictions on private pwnership of certain
kinds of properties, means of production, or natural resources with
a view to their being administered by the state as public utilitics,
and (c) to subject all able-bodied citizens to compulsory military
service in defense of the state.

The Question of Jihdd

Since this book is limited to a consideration of the constitutional
principles underlying the concept of the Islamic state, we need not
concern ourselves here with the legislative details which would enable
the state to impose on its citizens taxes and other economic
obligations in accordance with administrative needs. A few words,
however, must be said about the citizens’ obligation to render
military service—an obligation obviously conmected with the
concept of fihdd, which, as we know, has been atrociously mis-
interpreted by almoest all non-Muslim critics of Tslam and by not
a few among the Muslim fugahd’ themselves.

The word jihdd is derived from jahada, which means “he strove
or exerted himself,” namely, against anything that implies evil;
thus, for instance, the Prophet described man's struggle against
his own passions and weaknesses { jihidd an-nafs) as the “greatest

¢ Qurdn %:111.
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jihad."® Applied to actual warfare, the term jihdd has been used
in the Qur'an exclusively to denote a war of defense—defense of
man’s freedom of religion, of his country, and of the liberty of his
community
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Permission to fight is given to those against whom war is
being wrongfully waged—and God is indeed able to help
them— - those whao have been unjustly driven from their homes
only because they said, “Our Lord is God.” And had not
Giod enabled some people to repel others, it is certain that
eloisters and churches and synagogues and mosques, in which
the name of God is so often extolled, would have been
destroyed.®
It is to be borne in mind that this is the carlicst reference in the
Qur'an to the problem of jikdd: on this point there is complete
agreement in all available Traditions.” In the above two verses
the Qur'an lays down the fundamental principle of self-defense
apainst aggression which alone can make a war morally justifiable ;
and the reference to “'cloisters and churches and synagogues and
mosques” makes it amply clear that this defense of political and
gpiritual freedom must be accorded by the Muslims not only to
their own community but also to all the non-Muslims living in
their midst.
On no account does Islam permit its followers to wage a war of
agpression
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See Al-Rayhagi, As-Sunan al-kubrd, on the authority of Jabir ibn"Abd Alldh®

|
Y Qurdn 22:39-40,
* See Ibn Kathir, Tafsr (Cafro; 1343 an.), Vol ¥, pp. 5928
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Fight in the way of God against those who fight against you,
but do ngt yourselves commit aggression: for, beheld, Ged
does not love aggressors. And fight against them until there
is no more persecution and men are free to worship God
[literally, *“and all religion belongs to God™]. But if they
desist, then all hostility shall cease, except apgainst the op-
pressors.® With regard to those [of the unbelievers] who have
not made war against you on account of [your] religion and
have not driven you out of your homes, God does not forbid
you to show kindness to them and to deal with them justly:
hehold, God loves the dosrs of justice.™

It is in the light of these decisive, self-explanatory ordinances of
the Quridn that all Traditions enjoining jihdd upon the Muslims
must be read. Whenever the Prophet extolled the merits of jihdd,
he referred either to wars that were taking place at the time or to
future wars that might fulfill, as his did, the conditions of war laid
down in the Qurldn. Only such wars can be regarded as waged
“in the way of God” (a term that is almost invariably found in all
Traditions relating to jihdd), and thercfore as justifiable and
meritorious from the viewpoint of the sharfaf.

The concept of an Tslamic state, based as it is on the teachings
of Qur'dn and Sunnah, would automatically preclude the govern-
ment of such a state from contemplating wars of aggression.
Indeed, the government could not legally count on the obedience
of its citizens in such instances: for, acting on the principle that if
a Muslim “is ordered to commit a sin, there is no hearing and no
obeying”,"" the citizens would be perfectly justified in resorting to
what is now termed “conscientious objection™—that is, a refusal
to bear arms in a morally reprehensible cause. On the other hand,
no such objection can ever be valid for a Muslim il he is called
upon to defend his country against attack from without or rebellion

" Quridn 2:190.

¥ fhid., 20193,

9 fhid., 60:8,

it Al-Bukhdri and Muslim, on the authority of “Abd Allih ibn *Umar.
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from within: for this is truly a fight “in the way of God,” and to
dic in such a fight means to achieve supreme martyrdom.

In sccordance with the teachings of Islam, every able-bodied
Muslim is bound to take up arms in jihdd whenever the freedom of
his faith or the political safety of his community is at stake. Those
of the Muslims who are physically unable to serve as soldiers must
play their part by means of civic efforts and, so far as they are in
a position to do so, through financial contributions. In the words

of the Prophet,
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““He who equips a fighter in the way of God with arms is indeed
taking part in the fight; and he who takes care of the family which

a fighter has left behind is indeed taking part in the fight.”* On
the other hand,
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“He who doss not fight [himself], nor equips 4 fighter with arms,
nor takes care of the family a fighter has left behind, will be
affticted by God with distress even before the Day of Resurrection
[i.e., during his lifetime]. ™" Thus, all adult members of the com-
munity are expected to participate in the cffort of repelling the
enemy: and it is for the agencies of the state to cobrdinate all the
individual endeavors and to weld them into a general system of
defense in accordance with the needs of the time,

But what about the non-Mushim citizens?—for, obviously, in the
light of the Qur'anic principle,

f.ai"'"' g xfl b
“There shall be no compulsion in religion,” the religious com-

mandments of Islam cannot be binding upon non-Muslims.
The answer is self-cvident. If the authorities in an Islamic state

8 AlBukbard and Muslim, on the authority of Zayd ibn Khilid.
B Abfi DaYhd, on the suthority of Abi Umimah.
W Qurin 2:256.
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keep strictly to the Qurdnic concept of jihdd, which makes war
permissible only in self-defense, the duty of defending the state which
affords them protection is obvipusly a duty for the non-Muslim
citizens as well; and the more so in view of the fact that Islam
extends this protection not merely to their material concerns but
also to their spiritual freedom.® It is true that the Prophet never
insisted that the non-Muslims living under Muslim protection (ah!
adh-dhinumak) should actively participate in the campaigns which
he waged in the defense of Islam; but neither did he forbid non-
Muslims to take part in war side by side with the Muslims, il they
so desired. The difference between Muslim and non-Muslim in
this respect is that the former is bound by the commandments of
his relizion to sacrifice his life, if necessary, in a just war (and only
a just war can be called fihdd), whereas the non-Muslim citizen
cannot under all circumstances be called upon to do the same, It
may be presumed that the great majority of non-Muslim citizens
would be willing, and even cager, to play their part in the defense
of & state that offers them [full protection and guarantees all their
civic rights: still, it is conceivable that some of these non-Mushms
—especially Christians—might regard the bearing of arms as io-
compatible with their religious beliefs and, consequently, object
to being drafted for military service; and to suc “conscientious
objectors” would naturally apply the ordinance, “There shall be
no compulsion in religion.” They are entitled 10 exemption from
military service on the payment of a special tax, called fizyah
{which, as its very name denotes, 15 a “eompensation tax,” namely,
in lieu of military serviee), No fixed rate has been sel by the
Prophet for this tax, but from all available Traditions it iz evident
that it is to be lower than the zakdt-tax to which the Muslims are
liable and which—because it is a specifically Islamic religious duty
—is naturally not levied on non-Muslims, Only those of the non-
Muslims who, if they were Muslims, would be expected to serve
in the armed forces of the state (and from among them only those
who are financially capable) are liable to the payment of jizyah.
1 Se the Qurtanic verse 22:40, quoted previously {p. 71).
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Thus, the following are statutorily exempted from it: (2) women,
{k) men who have not yet reached full maturity, {c) old men,
() the sick and the crippled, (e) the destitute, (f) priests and monks,
and (g) all men who choose to render military service.

Limits of Obedience

After this digression into the problems of jihdd and military
service, let us return to our consideration of the duties incumbent
upon the citizens of an Islamic state, and especially to the question
ol allegiance.

So long as the state conforms in its principles and methods to
the demands of the sharf®ak, a Muslim citizen’s duty of obedience
to the government is a religious obligation. In the words of the
Prophet,
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He who withdraws his hand from obedience [to the amir] will
have nothing in his favor when he meets God on the Day of
Resurrection; and he who diss without having considered
himself bound by a pledge of allegiance [literally, “while there
is no pledge of allegiance on his neck™] has died the death of

the Time of Ignorance [i.c., as an'unbelisver]t®
In accordance with the principle of Muslim unity so strongly
emphasized in Qur'in and Sunmah, aoy atternpt to disrupt that
unity must be regarded as a crime of the highest order—in fact,
as high treason—and must be punished severely. Consequently,

the Prophet commanded :
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"“Whoever it be that gocs forth to divide my community, smite his
neck." “If, while you are united under one man's leadership,

¥ Muslim, on the authority of Tbn “Umar.
11 An-Masf', on the authority of Usdmah ibo Sharik.
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anyone trics to break your strength or to disrupt your unity, kil
hirn,*"18

However, a Muslim’s duty of allegiance to the government,
represented by the person of the amir, is not unconditional. As
has been laid down by the highest authority—the Prophet himself—
the first condition of allegiance is a person’s individual ability to
fulfill the duties arising therefrom. Thus, *Abd Aligh ibn *Umar
Teports:

*“Whenever we gave our pledge to the Apostle of God to hear and
to obey, he used to say to us, ‘Insofar as you are able to do g0’
We may safely presume that the Prophet never imposed on his
followers any duty that went beyond their capabilities; but, as the
Law-Giver of his community, he undoubtedly wanted to male it
known that the duty of “hearing and obeying™ any earthly authority
whatever is subject to certain limitations, Physical inability due to
circumstances beyond a citizen’s control could be one of them;
moral inability, another, It was to the Jatter limitation that the
Prophet referred when he said:

Ol el L) ¢ 3 Gl Y
“No obedience is due in sinful matters: behold, obedience is due
only in the way of righteousness [fi*l-ma‘rif].”® In other versions
of this Tradition, the Prophet is reported to have used the ex-
pressions,
o ey f oot el Y
“No obedience is due to him who does not obey God,™™ and
Jlad dwd s o el b |
“No obedience is due to him who rebels against God."®

1 Muslim, on the authority of “Arfajah,

1 A)l-Bukbfrl and Muslim, on the suthority of Thn "Umar,

¥ fhid, on the authority of “AlL

si Ahmad ibn Hanbal, on the authority of Mu‘ddh ibn Jabal.
®  bid, on the authority of “Ubddah ibn as-Jimit.
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All this naturally presupposes the citizens' right and duty to
watch over the activitics of the government and to criticize its
administrative and legislative policy whenever there is reason to
suppose that matters are wrongly handled. There arc many verses
in the Qur'an and many sayings of the Prophet to the effect that
to raise one’s voice against manifest wrong is one of the foremost
duties of a Muslim, and particularty so when the wrongdoer is the
established authority. Thus, the Apostle of God said:
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“The highest kind of jihdd is to speak up for truth in the face of a
government [rulpdn] that deviates from the right path.”™* And:
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“If any of you sees something evil, he should set it right by his
hand; if he is unable to do so, then by his tongue; and if he is
unable to do even that, then within his heart—but this is the
weakest form of faith,"* In other words, the Prophet considersd
the removal of wrong by action as the highest form of faith; and
this principle ought to apply to the c:u::.ens attitude towards an
unjust government. -

But do the words of the Prophet imply the citizens’ right to rise
in rebellion against the government whenever it contravenes any
of the shar'l laws? Obviously not; for the Prophet has ordained
that

Pt o] whl ol 3 ey B Sl L) sl o
“He who has pledged allegiance to a leader [imdm), giving him
his hand and the fruit of his heart, shall obey him if [or: “as long

#  AbG Da'od, At-Tirmidhi, and Thn Mijah, on the authority of AbD Sa%4d
al-Khudri,
M Muslim, oo the suthority of Abd Sa'id al-EKhudsd,
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as”'] he can”*—that is to say, so long as the imdm upholds the
values of Islam in general and doe¢s not deliberately forsake its
aims. An occasional Japse on his part does not entitle the citizens
__at least so long as the majority of the community has not
pronounced itsell against him—to revolt against his government,
Thus, the Prophet said:

e ekl Bl ] ol Sl S e ad o b o
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If anyone sees in his amir something that displeases him, let
him [nevertheless] remain patient; for; behold, he who separates
himself from the united community by even so much as a
handspan and dies thereupon, has died the death of the Time
of Ignorance.™
How long, then, and to what extent shall the citizens exercise
paticnce with an umjust government? An answer to this question
is forthcoming from several authentic Traditions and particularly
from the following two, which must be read together:
mide Oplaly o Sins g it rﬁﬂ A s (pake) @)y Jis
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The Apostle of God said: “The best of your leaders are those
whom you love and who love you, those upon whom you
invoke blessings and who invoke blessings upon you; the
worst of your leaders are those whom you hate and who
hate you, those whom you curse and who curse youw” We
[i.c., the Companions present] asked: "0 Apostle of God!
Should we not overthrow them, if such is the case?” He
replied: *“No, so long as they uphold prayer among you; 0o,
o long as they uphold prayer among youl7
st Juslim, on the authority of ‘Abd Alldh ibo ‘Armr.

8 ALBykhiri and Muslim, on the authority of “Abd Allgh ibn *Abbis.
87 Wuslim, on the authority of ‘Awf ibn Malik al-Aghja‘i.
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It is obvious that, in this context, the “upholding of prayer’ haza
far wider meaning than the mere holding of congregational
prayers: it ‘denotes—as it does at the beginning of the second
chapter of the Qur'ain®**—a positive upholding of the Faith,

The other Tradition, narrated by the Companion “Ubidah ibn
ag-Samit, runs as follows:
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The Prophet called us, and we pledged our allegiance to him.
He imposed on us the duty to hear and obey in whatever
pleascs and displeases us, in hardship as well as in ease,
whatever our personal preference, and [impressed on us] that
we should not withdraw authority from those who have been
entrusted with it, “unless you sec an obvious infidelity [kuf¥]
for which you have a clear proof from [the Book of] God. ™
From the context of all the Traditions relating to this point,
four principles are self-evident: (1) so long as the amir represents
the legally established government, all citizens owe him their
allegiance, however much one or another of them may dislike his
person and, on occasion, even his administrative acts; (2) if the
governmenl issues laws or regulations which involve the commission
of a sin in the strict sher7 sense, the duty of obedience ceases to
be operative with regard to these laws or regulations; (3) if the
government sets itself openly and deliberately against the nass
erdinances of the Qur'an, it may be deemed to have become puilty
of infidelity, whereupon authority should be withdrawn from it;
and (4) this withdrawal of authority must never be brought about
by armed rebellion on the part of a minority within the community
—for the Prophet has warned,

L. u-']"‘ ty'-" "".J" J" -
B Qurtin 203,
i Al-Bulchird, on the authority of ‘Ubddab ibn as-Samit. An almost identical
Tradition has been quoted by Muslim as well.
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“He who raises arms against us ceases to be one of us [i.e., ceases
to belong to the Muslim community].”*® And,

e ol el e Jo o

“He who unsheaths his sword against us ceases to be one of s

1t is, therefore, cvident that the Muslims have been authorized
by the Prophet to disobey the orders of the government which are
contrary to the shari‘eh, and to depose the government if its
hehavior amounts to flagrant infidelity. However, in consonance
with the principle of communal unity insisted upon so frequently by
Qur*an and Sunsah, it cannot possibly be left to the discretion of
sndividual citizens to decide at what point obedience to the amir
ceases to be a religious and civic duty: decisions of this kind can
be taken omly by the community as a whole or by its properly
appointed Tepresentatives. One might suppose that the proper
authority in such an event would be the majlis ash-shiird; but
against this stands our finding that conflicts of opinion between
the migjliv and the amir might lead to insoluble deadlocks unless
recourse is taken to impartial arbitration, that is, to a supreme
tribunal. In the preceding chapter I have mentioned that it would
be the duty of this tribunal to invalidate any law or administrative
regulation which contravenes the shari‘ah; similarly, it would fall
within the purview of the tribunal to order the holding of & popular
referendum on the question of the amir's deposition from office if
an impeachment is preferred against him to the effect that he
governs in deliberate opposition to Islamic Law, If, by means of
such a referendum, the majority of the communily pronounce
themselves against the amir, he must be regarded as having been
legally deposed, whereupon the people’s pledge of allegiance to
him ceases to be effective.

Thus, the citizens' duty to watch over the activities of the
government, and their right to criticize it and, in the last resort,

m  Al-Bukhari and Muslim, on the authority of ‘Abd Allah ibn "Urmar and
Abii Hurayrah.
3L Wuslim, on the authority of Salamah ibn al-Adowa’.
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to depose it, should on no account be confused with a (non-
existent) right to rebellion by an individual or a group of individuals,
It is only by an open verdict of the majority within the Community
that an established Muslim governmenl may be removed from
power—by peaceful means ift possible, and by [orce if nEeCessary,

Freedom of Opinton

However, it is not only on the question of whether 8 government
is to be deposed (a question which probably would arise only on
rare oceasions) that 2 Muslim citizen is obliged to exert his critical
faculties and to summon his moral courage to stand up for right
and justice: for, according to the Qur'dn, he is, duty-bound to
combat evil wherever he cncounters it, and to strive for justice
whenever people disregard it. The Prophet said:
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“By Him in Whose hand I'repose! You must enjoin right and forbid
wrong, or else God will certainly send down chastizemvent upon
you; then you will call to Him, but He will not respond to you, e
God's punishment may net.always be limited to the individusls
who are remiss in this respect: it may well, as the Prophet has
pointed out, affect the destinies of the entire CONM UMY
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“MNay, by God, you must enjoin right and forbid wrong, and you
must stay the hand of the wrongdocr, bend him to conformity

with justice [al-hagy] and force him to do Justice—or else God
will set the hearts of you all against one another.”™™ And:
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“If people see a wrongdoer but do not stay his hand, it is most

* At-Tirmidhi, on the authority of Hudhayfzh,
™ Abfl Da‘id, on the authority of ‘Abd AllSh ibn Masd,
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likely that God will encompass them all with His punishment,”#
In another version of the same Tradition, the Prophet is reported
to have said:
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“A community in the midst of which sins are being committed
which could be, but are not, corrected by it is most likely to be
encompassed in its entirety by God’s punishment.”"* Thus, it is
in the interests of the whole community that its members strive for
an improvement of moral and social conditions wherever and
whenever possible: for,
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“Rehold, God does not change 4 people’s circumstances unless
they bring about a change in their inner selves." It is to be borne
in mind that this law of interdependence between a peaple’s moral
attitude and its outward circumstances acts both ways: while an
improvement in a nation’s moral structure is bound, in the long
run, to lead to greater material well-being and political power,
maoral decay must as unavoidably result in social, gconomic, and
political decay.

Any positive change—that is, a change in the direction of moral
and social improvement—ean come about only if the community
becomes aware of its necessity: consequently, it is the duty of every
thinking Muslim to subject his social environment to continuous,
scarching criticism, and to give voice to this criticism for the
common good. The Apostle of God said:
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Only two [kinds of men] may rightly be envied: a man whom

m Ahd DA'd, on the authority of Abd Bakr.
. fhid. omthe authority of Abd Bakr.
w Quran 13:1L
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God has given wealth and thereupon endowed him with the
strengih to give it away in the cause ol justice; and a man
whom God has given wisdom and who acts in its-spirit and
imparts it [to others]*

Thus, the duty of criticism and advice—so necessary for a healthy
growth of civic consciousness in the Islamic sense—does not
exhaust all the ideclogical oblipations of the individual citizen
toward the community., We have seen that a truly Islamic life
presupposes and demands unceasing §rhad in all matters not laid
down in terms of law in the incontrovertible, self-evident maps
ordinances of Qur'dn and Sunnah; and this liberty of jethad
becomes a moral and social duty whenever matters of communal
concern are under discussion, In other words, the intelleciual
leaders of the community are morally bound to bring forward
whatever new ideas they may have relating to communal progress,
and to advocate such ideas in public; and for this reason the right
to a free expression of one’s opinions in speech and in writing is
one of the fundamental rights of the citizen of an Islamic state. Tt
must, of course, be understood that such freedom of opinton and
of its expression (which naturally includes the freedom of the press)
must not be used for incitement against the Law of Islam or
sedition apgainst the established government, and must not be
allowed to offcnd against common decency,

The Provection of Citizens

We have seen that the Muslim is not only legally but also morally
bound always to subordinate his personal interests to the interests
of the Islamic state as a whole, and this in pursuance of the
principle that such a state is “God's vice-gerent on earth.” 1t is
obvious, however, that the state's religious claim to the citizen’s
allegiance must not be one-sided: that is to say, the relationship
between state and citizen cannot be restricted to obligations im-
posed on the citizen, or even to certain freedoms accorded to him
by the stale—as, for instance, the freedom of opinicn and of its
17 Al-Bukhiri and Muostim, on the authority of Thn Mas*od,
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expression, the right of voling a government into office and of
removing it from office—but must also be refiected in certain
well-defined, positive obligations of the state with regard to its
citizens.

A counterpart of the Muslim citizens’ duty to render military
service is the state’s duty to afford them protection against external
and internal enemies. Similarly, the individual citizen’s ebligation
to respect and honor the legally established government must find
its counterpart in the government’s duty to extend its protection
ta the private lives of the citizens. In accordance with the general
tepets of Islam, the Prophet declared in his famous sermon at
‘Arafit, on the occasion of his Farewell Pilgrimage:
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“Behold, your lives and your possessions shall be as inviclable

among you as the sacred inviolability of this very day [of Pil-
grimage].”"* And on another occasion he said:
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“The blood, property and honour of a Muslim must be sacred
[haram] to every [other] Muslim. " This, taken together with many
other similar injunctions in Qur'an and Sunnah, calls for an in-
corporation in the constitution of an Islamic state of a clause to
the effect that the lives, persons, and possessions of the citizens
are inviolable, and that none shall be deprived of his life, freedom,
or praperty, except by due process of law.

The proteetion which the state must grant to the citizens is not
limited to the tangible factors of their existence, such as their
persons and posscssions, but must extend to their dignity and
honor and the privacy of their homes as well. The Qur'an says:

ST P NV e [ o S S PR B S
NIST Sl T e AR

* Muslim, on the suthority of Fabir ibn 'Abd Alldh.
B Jhid,, on the authority of Abl Hurayrah.
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“Wae to every slandering defamer!™® “0 you who believe!l Avoid
suspicion as much as you can, for, behold, suspicion is sometimes a
sin; and do not spy upon one another, and do not defame one
another behind your backs."#* Tt was in this spirit that the Prophet
admonished his followers:
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Beware of suspicion, for suspicion [may be based on] a most
untrue information; and do not spy wpon one another, and
do not try to bare each other’s hidden failings.*® Do not harm
other Muslims, do not impute evil to them, and do not try
to uncover their nakedness: for, behold, if anyone tries to
uncover the nakedness of his brother Muslim, God will un-
cover his own nakedness, 43

And, finally,
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“If the wmir falls into suspecting the people, he causes them to
become dishonest,"4
All these Traditions, read in conjunction with the Qur'an verse,
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"0 you who believe! Do not enter houses other than your own
unless you have obtained permission and saluted their inmates,” "+
call for a constitutional enactment which would guarantee the

inviolability of a citizen's home, private life, and honor, and would
prohibit the government from indulging in activitics that might

 Qur'gn 104:1,

B Thid., 49:13,

#  Malik ibn Anas, on the authority of AbD Huorayrah, Almost identical
versions of this Tradition have also been quoted by Al-Bukhari, Muslim, and
Abl Dand.

@ At-Tirmidhi, on the authority of *Abd Allgh ibn “Umar,

“ Abfi DE'Gd, on the authority of AbD Umimah.

“  Qur'an 24:27,
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run counter to this Fundamental guarantee. Thus, subjection of
citizens, other than those previously convicted of felony, to secret
police supervision ‘would be entirely out of bounds in a truly
Islamic state: arrest on mere suspicion would be a breach of
constitutional law: and imprisonment or internment without
previous trial and conviction by a duly established court of law
would clearly contravene the principle of the inviolability of the
human person laid down so unequivecally in Qur'an and Sunnah.

Free and Compulsory Education

A logical corollary of the citizen’s duty to watch serupulously over
the activities of the government is; as already mentioned, the
freedom of opinion and of its expression guaranteed by Islam to
a1l mature members of the community. But the duty and the right
to eapress one's opinion freely may be meaningless—and on occasion
even injurious to the best interests of the society—if those opinions
are not based on sound thought, which, in its turn, presupposes the
possession of sound knowledge. Consequently, it is the citizens’
right and the government's duty to have a system of education
which would make knowledge freely accessible to every man and
worhan in the state. Both Qur'an and Sunnah are full ol injuncthions
relating to the acquisition of knowledge, and the Prophet stressed
its supreme value on innumerable occasions, as, fior instance:
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“If anybody goes on his way in search of knowledge, God will
thereby make easy for him the way to Paradise.”™ “The superiority
of the learned man aver a [mere] worshipper is like the superiority
aof the moon when it is full over all the stars.”¥ And he wenl even
further than that:

sl Je Jais aldl Jo ful Jai

i puslim, on the authoerity of Abl Hurayrah.

&7 atTirmidhi, Aba Da'ld, and Abmad ibn Eanbal, on the authority of
Abi *d-Darda’
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“The superiority of the learned man over a [mere] worshipper is
like my supericrity over the least of you.,”*® And, finally:

ey plee S e a1 D
“Search for knowledge is a sacred duty [ furfdah] imposed on every
Muslim man and woman,™*

It follows, therefore, that a statc which owes its justification to
the call of Islam and aims at establishing the Law of Islam as the
law of the land must make education not only accessible but also
compulsory for every Muslim man and woman; and because it is
one of the basic tenets of such a state to make all the facilitics of
life available to its non-hMuslim citizens as well, education must be
free and compulsory for all citizens, regardless of religion.

Economic Security

Finally, in order to justify in the fullest measure its claim to the
citizens' allégiance, the state must assume active responsibility for
their material welfare: in other words, it falls within the responsi-
bility of the state to provide its citizens with such economic facilities
as arc necessary for the maintenance of human happiness and
dignity. Nothing could illustrate this principle better than the
following saying of the Apostle of God:
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Behold, every one of you is a shepherd; and every one is
responsible for his flock. Thus, the imam [i.e.; the government]
that has been placed over the people is a shepherd, and is
responsible for his flock; and every man is a shepherd over his
family, and is responsible for his flock; and the woman is 2
shepherdess over her husband’s houschold and his children,

At Tirmidhi, on the authority of AbT Umamah ai-Bahili,
@ Tho Majah, on the authority of Anas.
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and is responsiblc for them; and the servant is a shepherd over
his master's property, and s responsible for it. Behold, every
one of you is a shepherd, and every one is responsible for his
flock. ™
The reader will not have failed to observe that in this Tradition
the government's responsibility toward the citizens has been put
on a par with a father's or a mother’s responsibility toward their
children. Just as the father is a “‘shepherd”—that is, a guardian—
morally and legally bound to ensure the maintenance and well-being
of his family, the government is morally and legally bound to
ensure the economic well-being of the citizens whose affairs it
administers, and to sce to it that no person’s standard of living
falls below an equitable level, For, although Islam has made it
clear that human life cannot be cxpressed in terms of physical
existence alone—the ultimate wvalues of life being spiritual in
nature—the Muslima are not entitled to look upon spiritual truths
and values as something that could be divorced from the physical
factors of human existence. In short, Islam demands a society
that is righteous not only in its moral outlook, but in its deeds as
well; a society that provides not only for the spiritual needs of its
members, but for their bodily needs as well. 1t follows, therefore,
that a state, in order to be truly Islamic, must arrange the affairs
of the community in such a way that every individual, man and
woman, shall enjoy that minimum of material well-being without
which there can be no human dignity, no real freedom and, in the
last resort, no spiritsal progress. This, of course, does not mean
that the state should, or ever could, ensure casy and carefree living
to its citizens: it only means that in an Islamic state there shall be
no soul-grinding poverty side by side with affluence; secondly, that
all the resources of the state must be harnessed to the task of
providing adequate means of livelihood for all its citizens; and,
thirdly, that all the opportunitics in this respect should be open to
all citizens equally, and that no person should enjoy a high standard
of living at the expense of others.

s AL-Bukhirl and Muslim, on the authority of *Abd Alldh ibn “Umar.
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The Prophet said;
by ey Ay Dl bl tll

“The Faithful are to one another like [parts of] 2 building—each
part strengthening the others,™ ™ Thus, mutual cobperation in all
phases of life is a fundamental requirement of Islam; and no state
can be called Islamic unless it guides that codiperation by legislative
means, and thereby enables its citizens to live up to the demands
of Islam as enunciated by the Apostle of God:

A G s bl e e bew Y cley o W glesr Y
L R T N PO It e <

You shall not enter Paradise until you have faith; and you
cannot attain to faith wuntil you love one another.®™ Have
compassion on those who are on carth, and He Who is in
heaven will have compassion on you5 God will show no
compassion to him who has no compassion toward all
human beings.

And, more specifically;
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If & Mushim clothes another Muslim in his nudity, God will
clothe him with the green [reshness of Paradise; and if a
Muslim feeds a Muslim who is hungry, God will give him to
eat of the fruits of Paradise; and if & Muslim gives a drink
tora thirsty Muslim, God will ket him drink from the fountain
of Paradise,5

And, finally:

 Al-Bukhdri end Muslim, on the authority of Abal Misa.

8 Muslim, on the authorty of Abl Hurayrah.

# - At-Tirmidhi and AbT Da%id, on the authority of “Abd Allsh ibn *Amr,
M Al-Bukharl and Muslim, on the authority of Jarir ibn “abd Allah.

“ At-Tirmidhi and Abd D¥'ad, on the authority of AbG SaTd.
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i db e sl sl ol
“He is not a Faithful who eats his fill while his neighbor remains
hungry by his side.”5
Lest his followers think that he merely admonished them to
practice charity in their individual capacities, the Prophet often
stressed the social aspect of mutual help and codperation:
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The Faithful are like one man: if his eye suffers, his whole
body suffers; and if his head suflers, his whole body suffers.®”
You will recognize the Faithful by their mutual COMpassion,
love and sympathy, They are like one body: if one of its paris
is ill. the whole body suffers from sleeplessness and fever.*®
This, then, is the deepest souif_rlugical lesson of Islam: there can
be no happiness and strength in a society that permits some of its
members to suffer undeserved want while others have more than
they need. If the whole society suffers privations owing to extra-
ordinary circumstances (as, for mstanece, happened to the Muslim
community in the early days of Islam), such privations may become
the source of spiritual strength and, through it, of [uture greatness.
But if the available tesources of a community are 50 unevenly
distributed that certain groups within it live in affluence while the
majority of the people are forced to use up all their energies in
search of their daily bread, poverty becomes the most dangerous
cnemy of spiritual progress, and occasionally drives whole com-
munities away from God-consciousness and into the arms of soul-
destroying materialism. Tt is undoubtedly this that the Prophet
had in mind when he uttered the warning words:

far oy of adl s
8¢ Al-Rayhagi, on the autherity of Ibn “Abbds.

37 WMuslim, on the autherity of Nu'min ibn Bashir.
Al.Bukhari and Muslim, on the authority of Nu‘man ibn Bashir.
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“Poverty may sometimes turn into unbelief [fufr].”5
Poverty in the midst of plenty is a negation of the very principle
of brotherhood by which Islam stands and falls, The Prophet said:

RS B i TR

“By Him in Whose hand I reposel No one has real faith unless he
desires for his brother that which he desires for himself.™® Con-
sequently, the Islamic state must sec to it that equity prevails
within the community, and that every citizen—man, woman and
child—shall have enough to cat and to wear, shall be succored in
case of illness, and have a decent home in which to live. In pur-
suance of this aim, the constitution of the country must contain a
provision to the effect that every citizen has a right to (a) productive
and remunerative work while of working age and in good health,
(#) training—at the expense of the state, if necessary—for such
productive work, (¢) free and cfficient health services in case of
illness, and (&) a provision by the state of adequate nourishment,
clothing and shelter in cases of disability resulting from illncss,
widowhood, unemployment due to circumstances beyond indi-
vidual control, old age, or under-age.

Such & constitutional enactment would presuppose the creation
of a nationwide social insurance scheme, to be financed by means
of a comprehensive taxation of wealth in accordance with the
Prophet's injunction that

o o 2 potl o dep
“it shall be taken from the rich among them and {urned over to the

poor among them' . —both through zakdr and through additional
taxes on property and revenue; for, in the words of the Prophet,

I
B e g JUl GO
“There is indeed a duty [hagg] on property apart from zakdr”®

A As-SuvDil, Al-Fdmit as-paghir,

o0 Al.Bukhari and Muslim, on the authority of Anas.

" fhid., on the authority of “Abd Allih ibn “Abbis,

12 A Tirmidhi and Thn Mijah, on the eothority of Fajimah bint Crays.
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If some readers suppose that the idea of such a social insurance
scheme is an invention of the twenticth century, I would remind
them of the fact that it was in full swing many centurics before its
present name was coined, and even before the need for it became
apparent under the impact of modern industrial civilization:
namely, in the Islamic Commonwealth at the time of the Right-
Guided Caliphs. It was “Umar the Great who, in the year 20 A.H.,
inaugurated a special government department, called diwan, for
the purpose of holding a census of the population at regular
intervals, On the basis of this census, annual state pensions were
fixed for (¢) widows and orphans, (b) all persons who had been in
the forefront of the struggle for lslam during the lifetime of the
Prophet, beginning with his widows, the survivors of the Battle of
Badr, the carly muhdjirs, and so forth, and {c) all disabled, sick, and
old persons. The minimum pension payable under this scheme
amounted to two hundred and fifty dirkams annually. In time, a
regular allowance, payable to their parents or guardians, was
settled even on children (on the principle that they were unable to
fend for themselves) from the moment of their birth to the time
when they would reach maturity; and during the last year of his
life, “Umar said more than once: “If God grants me life, 1 shall see
to it that cven the lonely shepherd in the mountains of $an‘d’ shall
have his share in the wealth of the community.”® With his charac-
teristic grasp of practical issues, “Umar even went so far as to make
cxperiments with a group of thirty people with a view to finding
out the minimum amount of food an average person negded to
maintain full health and vigor; and on the conclusion of these
experiments he ordained that every man and woman in the country
should receive from the government storehouses (in addition to
the monetary pension of which he or she might be a recipient) a
monthly allowance of wheat sufficient for two square meals aday.®
However, before he could complete his grand scheme of social
insurance, “Umar fell victim to a murderer’s dagger, and his

2 hn Satd, Vol. I1I1, pp. 213-217.
" fhid, pp. 219-220.
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successors had neither the vision nor the administrative ability to
coniinue his unfinished work,

Here, as at so many other points of Islamic history, a glorious
beginning was allowed to lapse into oblivion, to the detriment of
Islam and of the social development of its [ollowers, s it not our
duty, with thirteen centuries of historical experience at our disposal,
to rectify that shameful negligence and to bring “Umar's work to
completion?

The Apostle of God said:
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Behold, God will say on the Day of Resurrection: *0) san of
Adam! I was ill, and you did not succor Me.” Man will
exelaim: "0 Lord, how could 1 have succored Thee, the Lord
of all the worlds™ And God will reply: “Did you not know
that such and such of My servants was ill, and vou did not
succor him? Did you not know that if you had done so, you
would indecd have found Me with him? O son of Adam! I
asked you for feod, but you did not feed Me."—"0 Lord,
how could 1 have fed Thee, the Lord of all the worlds?
Whereupon God will say; “Did you not know that such and
such of My servants asked you for food, and you did not feed
him? Did you not know that if you had done so, you would
indeed have found it [again] with Me? O son of Adam! I
asked you for a drink, but you did not give me to drink.”
Man will say thercupon: *How could 1 have given Thee, the
Lord of all the worlds, to drink?" But Geod will reply: “Such
and such of My servants asked you for a drink, but you did not
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give it to him. Did you not know that if you had given him
to drink, you would have found it [again] with Me?"'®

®  Wuslim, on the authority of Abil Hurayrah.
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Chapter VI

COMCLUSION

The Obstacles in Our Way

Here ends our discussion of the fundamental shar'i principles which
must find their expression in the constitution of & state that is to
be Islamie not only in name but alse n fact.

| have not attempted to set forth in this book anvthing like a
“Blueprint™ for the constitution of 4 state, 1 have merely tried to
bring out some of the self-evident injunctions of Islam relevant to
the problem of state and government, 1o discuss the modalities of
their application Lo present-day needs, and to draw attention to
the legal provisions which must under all circumstances be included
in a constitution that claims to be Islamic. Within the narrow
confines of this task, [ have endeavored to show thal Istam oflers
us a definite, clear-cut oatline of a political Taw of its own, leaving
it to the grikdd of the time concerned to elabarate the details.

MNeedless to say, a mere discussion of the forms and procedurcs
that ought to underlie the erganization of an Islamic stale cannot
do full justice to the cntire scheme of Islam, For Islam is much
more than a program of political action: it is a system of beliefs
and morals, 2 social doctrine, and a call to rightecusness in all
individual and communal concerns; it is a complete; sell-contained
ideology which regards all aspects of our existence—moral and
physical, spiritual and imtellcctual, persomal and communal—as
parts of the indivisible whole which we call “human Lfe.” But
precisely heeawve the idéology of Islam is so complete and so self-
contained, its adherents cannot live a truly Islamic life merely by
holding Islamic belicfs. They must do far more than that. 1f Islam
is mot to remain an empty word, they must also codrdinate their
outward social bechavior with the beliefs they profess, Such a

[91]
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coardination of attitude and endeavor is impossible unless the
whole community is subject to the sociceconomic laws of Islam:
and so it is only within the ramework of an independent ideological
state built on the principles of Islam and endowed with all the
machinery of government, legislation, and law-enforcement that
the ideals of Tslam can be brought to practical fruition.

In a world like ours, which for the most part is governed by
concepts of nationalism along racial or, at best, along purely
cultural lines, the concept of an Islamic state is so far removed
from what the rest of the world regards as “modern” and desirable,
that the advocacy of & religious ideology as the basis of state-
organization is bound to encounter formidable opposition. Most
people of our time have grown accustomed to accepting racial
affinities and historical traditions as the only legitimate premises of
nationhood: whercas we Muslims, on the other hand, regard an
ideological community—a community of people having a definite
autlook on life and a definite scale of moral values in common—as
the highest form of nationhood to which man can aspire. ‘We make
this claim not only because we are convinced that our particular
ideology, Islam, is 2 Law decreed by God Himself, but also because
our reason tells us that a community based on fedeas held in common
is a far more advanced manifestation of human life than a com-
munity resulting {rom race or language or geographical location.

We should not underestimate the difficulties that will confront
us should we decide to give to our polity the contents and forms
demanded by Tslam. For one thing, it is no casy task to achieve a
truly Tslamic polity after the centuries of debascment and slavery
which have sapped the strength of the Muslim community and
undermined its social morale. During the period of their political
decay, the Muslims have lost a good deal of their enltural seli-
confidence as well, and many of them find it difficult today to avoid
thinkirg in Western terms of “state™ and “gation™ and to think in
Islamic terms instead. They blindly follow Western patterns of
thought in the naive belief that everything which comes from the
West must be more “‘up-to-date” than anything which they, the
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Muslims, could produce out of themselves; and this convicton
leads them lo an irresponsible application of Western political
concepts to all that happens in their own society. On the other
hand, many conservalive Muslims who, in word and deed, insist
on the maintenance of all traditional forms and, consequently,
oppese the Westernization of their community, base their opposition
not o much on the real values of Islam as on the social conventions
evalved in the centuries of our decadence. Their minds seem to
work on the assumption that Islam and the conventions of Muslim
saciety are one and the same thing (which every thinking person
knows is an utterly false assumption) and that, therefore, every-
thing that implies a departure from the conventions evolved in the
course of our history—both with regard to our social habits and
our approach to the problem of state and government—poes
against Islam; and rhat, therefore, it would be the duly of an
Islamic state (0 give permanence and legal sanetion to all the social
torms in which we have hitherto been living. In other words, thess
conservative elements within our sociely scem to take it for granted
that the survival of lslam depends on the maintenance of the very
conditions which, because of their sterile rigidity, now make it
impossible for Muslims to live in sccordance with the true tenets
of Islam. This, the reader will admit, is very poor logic: but how-
ever absurd these assumptions may be, they nevertheless provide
the basis on which the minds of our conservative eritics operate.
Their unwillingness Lo concede the necessity of any change in our
social®oncepts and habits drives countless Muslim men and women
to a helpless imitation of the West; and their insistence that a
modern Islamic state would have to be an exact replica of the
“historic precedents”™ of our past is apt to bring the very idea of the
Islamic state into discredit and ridicule.

Apart from the difficulties arising from our own cultural deca-
dence and the centuries-old stagnation of Muslim thought, any
attempt to reorganize our countries on truly Islamic lines invariably
arouses apprehensions in the non-Muoslim world and causes it to
place all manner of obstructions, diréct and indirect, in our way
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toward this ideal, Ever since the Crusades, Tslam has been mis-
represented in the West, and a deep distrust-—almost hatred—of
all Tslamic propositions has become part and parcel of the Western
cultural heritage. The Westerners see in the tenets of Islam not
only a denial of many of the fundamental beliefs of their own
religion but ulso a political threat. Under the influence of their
historical memories, of the centurics of passionate warfare between
the Mushm world and Europe, they attribute to Islam—quite
unjustifiably—an inhercnt hostility toward all non-Muslims; and
so they fear that a revival of the Tslamic spint, as manifested in the
idea of the Tslamic state, might revive the slumbering strength of
the Muslims and drive them to new aggressive adventures in the
direction of the West, Ta counteract such a possible tendency, the
Westerners arc doing their utmost to prevefit a resurgence of
political power in Muslim countrics and a restoration of Islam to
its erstwhile dominant position in Mushim social and intellectual
life. Their means of combat are not mercly political; they are
culturalas well. Through the instrumentality of Western schools and
of Western-orientated metheds of education in the Muslim world,
the distrust of Islam as a social doctrine is being systematically
planted in the minds of the younger generation of Muslim men and
women; and the principal weapon in this campaign to diseredit
lslam is being supplied, unconsciously, by the reactionary clements
within our own society. By insisting that the political forms and
procedurcs of a contemporary Tslamic state must strictly follow
the pattern evolved in the early period of Islam {an insistendge for
~which there is not the slightest warrant in Qur'in or Sunnah},
these self-appointed *guardians™ of Muhammad’s Message make
it impaossible for many educated Muslims to accept the sharT'ah as
a practical proposition for the political exigencies of our time. By
representing the idea of jifdd, in clear contradietion to all Qur'anic
injunictions, as an instrument of aggressive expansion of Muslim
rule over non-Muslim territorics, they sow fear in the hearts of
non-Mushims and fill many righteous Muslims with disgust at the
thought of the injustice which such a tendency so obviously
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implics. And, finally, by claiming {again, without any warrant in
Qur'dn or Sunnah) that the sharfsh imposes on us the doty to
dizeriminate, in all social aspects of life, between the Muslim and
non-Muslim citizens of an Islamie state to the detriment of the
non-Muslim minorities, they make it impossible for the minorities
to bear with equanimity the thought that the country in which they
live might become an Islamic state.

In order to overcome the apprehensions of the mon-Muslim
world in general and of our non-Mushim citizens in particular, we
must be able to show that the sociopolitical scheme of Islam aims
at justice for Mushm and non-Muslim alike, and that in our
endeavor to set up a truly Islamic state we Muslims are moved by
moral considerations alone, It is, in short, our duty to prove to
the whole world that we really intend to live up to these words of
the Qur'an:

ol Gty S e dpely Dyl G0 M ce el Al e <3
“You are the best compiunity that has been sent forth to mankind
[in that] you enjoin right and forbid wrong and have faith in God.™
Our being a righteous community depends, thercfore, on our being
prepared 1o struggle, always and under all circumstances, for the
upholding of justice and for the abolition of injustice for all people:
and this should preclude the possibility of a truly Islamic com-
munity ever being unjust to the non-Muslims living in its midst.

The other difficulty before ws—the onc brought about by the
sterile, formalistic vicws of the “conservative’ Muslims regarding
the nature and the methods of an Islamic state—can be surmountad
only if we approach the problem of the political law laid down in
Qur'an and Sunnah in a creative spirit, independently of all
“historical precedents” and all time-bound interpretations handed
down [rom previous generations. In other words, we must be able
to demonstrate, over the objections of our “conservatives,” that the
Law of Islam is not merely a subject for hair-splitting books of
Sfigh and wordy Friday sermons, but is a living, dynamic program
! Qurtdn 3:110,
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of human life: a program sovereign in itsell, entirely independent
of any particular environment, and therefore practicable at all
times and under all conditions: a program, in brief, that would
not only not hamper our society's development but would, on the
contrary, make it the most progressive, the most self-reliant, and
the most vigorous of all existing societies.

The Need for a Code of Laws

I cannot conclude this discussion of the principles of the Islamic
state without saying a few words about the need for a codification
of Tslamic Law.

We have seen that the foremost duty of an Islamic state consists
in enforcing the ordinances of the shari'ah in the territories under
its jurisdiction?; and to this end we need a concise, clearly com-
prehensible code of shorT laws. But where is such a code to he
found? The obvious answer is: In the nagy ordinances of Qurian
and Sunnah. But have these nmass ordinances ever been brought
ut in their entirety and presented to the Muslim community
without the deductive additions elaborated by conventional Jugh?
The answer is, unfortunately, never. Instead of being gven a true,
simple—and thercfore easily understandable—picture of Islamic
Law, the Muslims are presented with a gigantic, many-sided edifice
of fight deductions and interpretations (a secondhand Islam, as i
were) arrived at by individual scholars and schools of thought a
thousand years ago. But these deductions and interpretations are
not only many in number and most complicated : they frequently
contradict one another in the most essential points of law. The
views as to what Islam aims at and how a Mushim should behave
in social and political matters are certainly not the same with, say,
a Sunni figih of the Hanaf1 school, a “Twelver” Shi'l, or a Sof1
ot to mention many lesser schools of thought, Which, then,
of the various fighf systems should an Islamic state adopt as the
basis of its code of public law?

One might, of course, argue that every Muslim country should
4 See chapter i, section on Gutding Principies.
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utilize for this purpose the fight teachings to which the majority of
its population adheres: thus, in & country mhabited predominantly
by Hanaflis, Hanafi figh should supply the basis of public law; in
a predominantly ShiT country, Ja'lard figh; and so forth. But there
arc at least two weighty objections to such a procedure. On the
one hand, nonc of the existing fighi systems truly corresponds to
the needs of our time, being largely the outcome of deductions
conditioned by the experiences of a time very much different Itom
our own, And, on the other hand, it is inconeeivable that in & state
which claims to be Islamic, the fighi teachings acceptable only to
one part of the population (even though that part be numerically
preponderant) should be imposed on the minority within the
community against its will, thus reducing it to the status of a
minority in the political sense as well: for such an arbitrary
procedure would Aagrantly offend against the Qur'finic prineiple
of the brotherhood and equality of all Muslims. Consequently, an
Islamic state must have at its disposal a code of the vhari®ah which
{a) would be generally acceptable to all its Muslim citizens without
distinction of the fighl schools to which they may belong, and (&)
would bring out the eternal, unchangeable quality of the Divine
Law in such a way as to demonstrate its applicability to all times
and all stages of man’s soecial and intellectual development.

That this twofold necessity is leeenly felt in the modern world of
Islam is evident, among other things, n the suggestions often made
to the effect that the teachings of the existing fighf schools of
thought should be harmonized among themselves and thereupon
“revised in the light of modern thought and of modern conditions
of life.” Tt seems to me, however, that such an attempt would not
only defeat its purpose but might cven lead to most unfortunate
developments as regards the attitude of the Muslims toward the
problem of the shariah as such.

First, & “harmonization™ of the various schools of Islamic
Jigh—however desirable on the surface—cannot possibly produce
a code that would be simple and, therefore, accessibile to & non-
specialized Muslim of average intelligence, for it would amount to
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tir more than an artificial codrdination of the inmumerable and
highly speculative “deductions” of which the conventional figh (of
all schools) is largely made up: and the result would be a still more
complicated system of speculative figh.

Fecond, such a codrdination would only perpetuate the confusion
existing in the minds of many Muslims: a confusion between what
has been ordained by God and His Apostle (in other words, what
the Law-Giver has stipulated as law, in terms of law, in the nags
of Qui'in and Sunnah), on the one hand, and what generations of
Muslim scholars have thought about the Law, on the ather. Thus,
our concept of the shari®ah would again be chained to the ways of
thought prevailing at a particular period of history—that is, to
human, time-conditioned thought,

Third, an attempt to “revise” the sharTah in the light of modern
conditions is bound to destroy the last vestige of permanency and
stability which a Muskim instinctively—and correctly—associates
with the concept of Divine Law. For if revision is necessary now,
it will certainly again become necessary a few decades hence, when
“modern conditions™ will again have changed: and so0 on and on,
until the Law of Islam will be entirely revised out of existence. If
this were justified, what rght would we have to claim that the
Law-Giver has conceived the Law of Islam as an eternal proposition?
Would it not, in that event, be much more appropriate to say that
this Law, instead of creating conditions, is subservient 10 them—and
that, therefore, it cannot be a Divine Law?

Our confusion cannot be resolved by such a defeatist attitude;
it cannot and never will be resolved by our giving in on the point
of the eternal validity and the unchangeable quality of the Divine
Law. On the other hand, we cannot successfully maintain this
validity and this quality unless we summon our courage to separate,
with an utter disregard for all conventional attachinents, God's
true shari'ah from all man-made, deductive, fighf laws. Briefly,
the reduction of Islamic Law to it original scope and extent—the
plain, self-evident (zdhir), uncquivocal ordinances of Qur'in and
Sunnah—is the onfy way for the Muslims to regain a genuine
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understanding of Islam’s ideclogy, to OVErcome their cultural
stagnation and decay, to shed that pernicious automatism now so
prevalent in religious thought, and to make the sharfah a living
propasition for and in an Islamic state.

Method of Codification

For any Muslim community that is resolved to live gecording to
the tenets of Islam and to translate its social and economic program
into political action, the first step to be taken must be a codification
of those nmusfiy of Qurtdn and Sunnah which contain self-cvidant
laws relating to matters of public concern. In the context of an
Tslamic state, the procedure should be, I believe, somewhat along
these lines;

(1) The meailis ash-shird shall elect & small panel of scholars
representing the various schools of figh, fully conversant with the
methodology and history of the Qur'an and the scicnce of haditk,
and entrust them with the codification. Under their terms of
reference, they will have to concentratc exclusively on such ordi-
nances of Qurian and Sunnah as () answer fully to the linguistic
definition of nass—that is to say, injunclions and statements which
are selfievident (gzahiy) in their wording, baving a particular
meaning which does not admit more than one interpretation;
() are expressed in terms of command (amr) or prohibition (rahy);
and (¢) have a dircct bearing on man’s social behavior and action.

(2) While a selection of mags ordinances from the Quran is
comparatively easy—because only one text is Lo be considered—the
application of the above principles to ghadith will necessitate a
thorough examination of cach item against its proper histarical
background. Only Traditions which meet the highest standards of
historical and technical criticism are to be considered, while
Traditions which leave the slightest opening for legitimate objections
regarding their authenticity should be excluded from the outset.
(This, of course, does not mean that Traditions which are slightly
defective from @ purely technical point of view but otherwise bear
all the marks of authenticity should not be utilized occasionally for
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the purposes of jrihdd: what T wish to stress here iz merely the
inadmissibility of using such Traditions as material for the sharT
code under discussion.} Particular care must be taken to differenti-
ate hetween ordinances intended by the Prophet to be valid for all
times and circumstances, and ordinances which were obviously
meant to meet the needs of a particular occasion or time. This
latter group of ordinances usually reveals itself as such in the very
wording adepted by the Prophet, or in the accompanying ex-
planatory remarks of the Companion responsible for the hadith in
question ; and océasionally the time-bound quality of an injunction
contained in one hadith becomes evident through other ahadich
relating to the same subject. Whenever no indication to the
contrary is avallable, a negs ordinance emanating from a duly
authenticaled Tradition must be regarded as having universal
validity. .

(%) It is obvious that, in order to establish the shari code, we
must not conline ourselves to selecting disjointed verses of the
Qur'in or individual ehddith: in each and every instance, the entire
conlext of Qur'in and Sunnah must be taken fully into consider-
ation. Tt sometimes happens that a Que'in verse which, by itself,
does not seem to cxpress a legal ordinance assumes the quality of
a nags law as soom as it is read in conjuncticn with another verse
or with an authentic kodith. Still more [requently the same holds
true for the Prophet’s Sunnah. We should not forget that most of
the existing ahddith give us no more than fragments of the Prophet’s
sayings or describe isolated incidents (often taken out of their
historical context) in his life as leader and legislator: consequently,
a legal ordinance ensuing from the Prophet may on occasion reveal
itsell as such only when we place several authentic afiddith side by
side, or read the relevant hodith in conjunction with a corres-
ponding Qur'an verse. In any event, one should never overlook the
fact that Qur'an and Sunnah form one integral whole, elucidating
and amplifying one another: and so the proposed shar't code must
contain cross references ranging over the whole context of both,

{(4) The nagy ordinances of Qur'an and Sunnah thus established
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should be placed together, arranged under specific headings relating
to the various aspects of Muslim social and political life, and
circulated among competent scholars throughout the Muslim
world with a view to obtaining suggestions and criticism, especially
with regard to the method by which ordinances based on akddith
have been treated, Stress should be laid on the fact that it 15 not
intended to “reduce’ Qur'dn and Sunnah to the extent of the nagsg
ordinances contained in them: it should br made clear that this
codification aims at no more than bringing out the ordinances
which—by virtue of their zdhir quality—are not subject to con-
flicting interpretations and can, therefore, constitute the largest
possible common deriominator between the various fight schools
of thought. The fact that all statements in Qur'in and Sunnah
which may be interpreted in more than one way will a priori (under
the original terms of reference issued to the codification committee)
be excluded from the purview of the code will not only make the
code acceptable to all Muslims, of whatever sect or fight persuasion,
but will also result in & code of public law that is small in volume,
extremely concise, and therefore casily accessible to the under-
standing of every Muslim man and woman of averapge intelligence
and ecducation,

(3) The criticisms and suggestions received from the scholars
among whom the proposed “minimum”™ code of sher®l ordinances
has been circulated shall be considered on their merits and utilized
it the final revision of the collection, whereupon it shall be sub-
mitted to the majlis ash-shird for adoption as the Basic Law of
the land,

Toward New Horizons

If we codify the social ordinances of the sherfah on the lines
sugpested above, the political ideology of Islam (taking the term
“polifical™ in its widest sense) will stand forth with a clarity which
has hitherto been denied to it. Every onc of its statutes will convey
a precise meaning which admits of no conflicting inlerpretation;
and every Muslim will know that, as a Muoslim, he is bound to
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accept the unchallengeable authority of these shar'T laws. The nced
for learmmed ijrikdd will not thereby be abolished; it will be, if
anything, intensified. We must remember that the true shari®ah
(consisting of the mags ordinances of Qur’an and Sunnah) was
never intended to cover every detail and every possible constellation
of our lives, but is only a framework within which we are expected
to unfold our creative powers and in the Light of which we have to
regulate our daily affairs. If we remember this, we realize at once
how immense the ficld is within which we must exercise our in-
dependent reasoning. Naturally, there will always be differences
between the various results of jeikadi thinking. But what of it?
Once the sociopolitical laws of the sharTak are established as the
unchangeable basis of Muslim communal life, to all our differences
of opinion on non-shar'i matters will apply that immortal saying
of the Prophet which [ have already quoted clsewhere in this book:

iy ‘_;..T dole ket

“The differences of opinion among the learned within my com-
munity are [a sign of] God's grace.”

As things stand at present, nobody in his senses can claim to
discern an evidence of “God's grace” in the dissensions and
differences of opinien which have converted the modern world of
Islam into a formless, chaotic, culturally unproductive mass of
humanity. Lacking fundamental agreement as to what the socio-
political Law of Islam really implies, these dissensions and differ-
ences of opinion do not increase our creative powers; rather they
increase our doubts, our despondency, our cultyral defeatism, and
our disgust with ourselves and with our ideological heritage. And
things arc bound to go on in this way—which is leading to a
gradual abandonment of Islam as a practical proposition and so
to the ultimate dissolution of our culture—unless and until we
rouse ourselves to the long-neglected task of codifying the socio-
political laws of the shari‘ch and adopting thern as o basis for our
communal Tife. So long as this is left undone, the Muslims are
bound to hold widely divergent—and therefore futile—views as 1o
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the social paths on which Islam expects ns to progress: until, in
the end, all our ideas of progress will be cofirely divorced from
Islam.

Do we Muslime wish this to happen? Or do we wish to make
it clear—io ourselves no less than to the rest of the world—that
Islam is a practical propoesition for all times, and therefore for
orer time as well?

The tdeclogy of Islam is as practicable or as impracticable as
we Muslims choose to make it. It will remain impracticable if we
continue to confine our concept of Islamic Law to the fighf concepts
of our past; but its practicability will at once become apparent i
we have the courage and imapgination to approach it with fresh
and unprejudiced minds, and exclude from its orbitall conventional,
Sfight “deductions.” Obviously, such a rcorientation of thought
will be a painful process to many of ws. It will imply 2 radical
break with many habits of thought to which the Muslims have
grown accustomed in the course of their history ; the abandonment
or modification of many social customs which have been “sancti-
fied™ by the usage of centuries; the renunciation of the complacent
conviction that all the ways and byways of Muslim social life have
been authoritatively and finally laid down in this or that book of
Jigh: and all this will mean our moving forward toward horizons
as yet uncharted. And because such a prospect is frightening to
the morc conservative among us, any endeavor directed toward
this end will undoubtedly provoke a most lively resistance, es-
pecially from people who have made a kind of “vested interest™ out
of their unquestioning refiance on the views of the preat fugahd®
of our past, and a kind ol virtus out of their own timidity in
intellectual and social matters. But this opposition must nol be
allowed to deter us if we are conscious of desiring the triumph of
Islam, and nothing but Islam.
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